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EDWARD  MIDURA. 

Plaintiff -Appellee 

vs. 

PAUL  THIENPONT,  RAYMOND  J 

THIENPONT,  and  S.C.  V1LLANO, 

Defendants-Appellants. 


OLdSL^ 


APPEAL  FROM  THE 

CIRCUIT  COURT  OF 
COOK  COUNTY 


MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  suit  for  specific  performance  of  a  contract 
for  the  sale  of  real  estate  at  1714  N.  Spaulding,  Chicago.   The 
property  is  owned  by  the  defendants,  Paul  Thienpont,  and  his  son, 
Raymond,  as  joint  tenants,  however,  the  contract  for  the  sale  of 
the  property  was  not  signed  by  Raymond  Thienpont.   Plaintiff 
moved  for  the  entry  of  a  Summary  Decree  for  specific  performance 
of  the  defendant  Paul  Thienpont • s  undivided  one-half  interest, 
and  the  case  was  tried  on  the  affidavits  and  counteraf f idavits  of 
the  parties.   The  court  ordered  the  defendant  Paul  Thienpont  to 
specifically  perform  the  contract  on  his  part  to  the  extent  of 
his  one-half  interest  in  said  property  with  a  corresponding 
abatement  of  the  purchase  price,  and  the  plaintiff  was  ordered  to 
pay  the  defendant  the  purchase  price  as  adjusted.   Defendant 
appeals  on  the  theory  that  the  case  involved  material  issues  of 
fact  which  could  not  be  disposed  of  by  a  summary  decree.   In  the 
alternative,,  he  states  that  if  the  plaintiff  would  make  a  tender 
of  $14,000,  the  agreed  purchase  price  for  the  entire  interest, 
the  defendant  would  deliver  his  deed,  as  set  forth  in  the 
contract,  without  any  modification  of  court  by  decree  or 
otherwise. 
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The  issues  then  involve  the  propriety  of  the  decree 
ordering  the  specific  performance  of  the  contract  for  the  sale  of 
the  realty.   However,  in  our  view  of  the  matter,  we  have 
reluctantly  concluded  that  we  do  not  have  jurisdiction  to  decide 
this  controversy  as  the  case  involves  a  freehold. 

Section  75  of  the  Civil  Practice  Act  (Ch.  110,  sec. 
75  (1)  (a))  provides  that  "(1)  Appeals  shall  be  taken  directly  to 
the  Supreme  Court  (a)  in  all  cases  in  which  a  franchise  or 
freehold  or  the  validity  of  a  statute  or  a  construction  of  the 
constitution  is  involved,  ...".   The  test  as  to  whether  a 
freehold  is  involved  is  whether  "it  is  required  that  a  necessary 
result  of  the  decision  must  be  the  loss  by  one  party  and  a  gain 
for  the  other  of  a  freehold,  or  the  title  must  be  so  put  in 
issue  by  the  pleadings  that  the  determination  of  the  case 
necessarily  requires  a  decision  with  respect  to  the  ownership 
of  the  real  estate  in  controversy."   Brown  v.  City  of  Evanston, 
2  111.  2d  504,  510.   "This  action  involves  a  demand  for  specific 
performance  and  an  action  for  specific  performance  of  a  contract 
to  convey  real  estate  involves  a  freehold."   Rose  v.  Dole j s ,  1 
111.  2d  280,  283.   Brubaker  v.  Hatjimanous,  404  111.  342,  343; 
Schiro  v.  W.E.  Gould  &  Co.,  18  111.  2d  538,  542;  Burke  v.  Burke, 
12  111.  2d  483,  484;  Laegeler  v.  Bartlett,  10  111.  2d  478, 
480;  McCarthy  v.  McCarthy,  6  111.  2d  42,  57.   The  Appellate  court 
has  no  jurisdiction  of  an  appeal  to  review  a  decree  for 
specific  performance  where  a  freehold  is  involved.   Schmidt 
v.  Barr,  328  111.  365. 
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Cause  is  transferred  to  the  Supreme  Court  of 
Illinois . 


FRIEND,  P.J. ,and 
BURKE,  J.  Concur, 

/ 
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EVELYN  S0  JONES, 

Appellee , 

) 

) 

vs. 

>* 
J.  EDWARD  JONES, 

Appellant. 

APPEAL  FROM  SUPERIOR  COURT, 


COOK  COUNTY. 


■->"*^* ' 


Zi 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 


On  March  11,  1958  a  decree  was  entered  in  the  Superior 
Court  denying  a  divorce  to  Evelyn  S.  and  J.  Edward  Jones. 
In  that  suit  J.  Edward  Jones,  the  defendant,  had  filed  a 
countercomplaint  seeking  divorce,  and  following  the  decree,  he 
appealed  to  the  Supreme  Court  of  Illinois;  plaintiff  filed  a 
cross-appeal.   On  September  24,  1958  plaintiffs  attorneys, 
pursuant  to  notice,  and  while  the  appeal  was  pending  in  the 
Supreme  Court,  presented  her  petition  for  the  allowance  of 
attorneys'  fees  to  defend.   Defendant  answered  the  petition, 
setting  forth  various  factual,  as  well  as  legal ,  defenses. 
The  chancellor  heard  oral  arguments  as  to  the  legal 
defenses  and  on  October  21,  1958  entered  an  order  overruling 
them.   Thereafter  testimony  was  taken  as  to  the 
controverted  questions  of  fact  set  forth  in  defendant's  answer, 
briefs  were  submitted,  and  the  matter  was  taken  under  advisement 
On  March  17,  1959  an  order  was  entered  directing  defendant  to 
pay  $1500.00  to  plaintiff  as  attorneys'  fees.   Defendant  then 
filed  a  petition  to  vacate  the  order,  and  plaintiff  had  leave 
to  answer  within  six  days.   The  motion  to  vacate  was  set  for 
hearing  April  3,  1959.   In  the  interim  defendant  had  leave  to 
amend  his  petition  to  vacate  the  order  for  fees,  and  after 
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numerous  continuances  and  intervening  orders  to  correct  the  record 
the  following  order  was  entered  on  April  24,  1959:   "On  motion  of 
J.  Edward  Jones,  due  notice  having  been  served  and  the  Court 
having  heard  arguments  of  counsel  and  being  fully  advised  in  the 
premises,  It  is  ordered  that  defendant  J.  Edward  Jones'  petition 
to  vacate  the  order  of  fees  and  the  amendments  thereto  of  3-17-59 
be  and  hereby  are  denied."   No  appeal  was  taken  from  either  the 
order  of  March  17,  1959  providing  for  the  allowance  of  fees  or 
the  order  of  April  24,  1959  denying  defendants  motion  to  vacate 
the  March  17th  order. 

Subsequently,  on  June  24,  1959,  plaintiff  filed  a 
petition  for  a  rule  to  show  cause  why  defendant  should  not  be 
held  in  contempt  for  failure  to  comply  with  the  order  of  March 
17,  1959  to  pay  fees.   The  report  of  proceedings  shows  that 
defendant  testified  as  to  his  equities  in  certain  properties 
worth  at  least  $50,000.00,  and  at  the  conclusion  of  the  hearing 
defendant,  on  December  2,  1959,  was  held  in  contempt  and  ordered 
committed  to  the  County  Jail  for  a  period  not  to  exceed  six 
months,  "unless  he  shall  sooner  purge  himself  of  his  said 
contempt  ...  by  paying  to  the  petitioner  [as  fees  for  her 
attorneys],  Friedman,  Friedman  &.   Armstrong,  or  to  the  Sheriff 
of  Cook  County,  Illinois,  for  her  use  the  sum  of  fifteen  hundred 
Dollars,  or  unless  he  shall  sooner  be  discharged  by  due  process 
of  law  ..<,."   Commitment  was  stayed  to  December  7,  1959, 
when  the  chancellor  supplemented  his  order  of  December  2nd  by 
denying  defendant's  contention  that  subsection  (4)  of  section 
72  of  the  Civil  Practice  Act  is  unconstitutional,  and  likewise 
denying  his  contention  "that  the  orders  of  March  17th,  1959  and 
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April  24th ,  1.959,  are  unconstitutional  .  .  .  . "   On  December  7, 

1959  defendant  appealed  directly  to  the  Supreme  Court  "from  the 

orders  of  December  2,  1959,  as  amended,  which  finds  [sic]  him  to 

be  in  contempt  and  orders  mittimus  to  issue  and  denies  his 

contentions  that  section  72  111.  Civil  Practice  Act,  subsection 

4  and  the  orders  of  March  17th,  1959  and  April  24th,  1959,  are 

unconstitutional,  etc."   The  Supreme  Court  transferred  the  case 

to  the  Appellate  Court  without  opinion. 

Defendant  seeks  to  explain  his  failure  to  appeal  from 

either  of  the  orders  of  March  17,  1959  or  April  24,  1959  on  the 

theory  that  under  section  72  of  the  Civil  Practice  Act  (111.  Rev. 

Stat.  1959,  ch.  110)  he  was  entitled  to  a  review  of  these  orders, 

contending  that  errors  appeared  on  the  record  which  could  be 

corrected  under  that  section  of  the  statute  by  petition.   However, 

that  section  does  not  contemplate  review  of  orders  from  which  a 

party  could  have  appealed  within  the  time  fixed  by  section  76  of 

the  Civil  Practice  Act.   The  orders  of  March  17,  1959  and  April 

24,  1959  were  final  and  appealable.   Defendant  fails  to  show  a 

sufficient  basis  for  nonappellate  review  of  the  final  and  matured 

orders;  he  cannot  invoke  the  provisions  of  section  72  as  a 

substitute  for  his  right  to  appeal.   Other  points  raised  by  him 

need  not  be  considered.   Accordingly,  the  contempt  and  commitment 

order  of  the  Superior  Court  of  December  2,  1959  and  the 

supplemental  order  of  December  7,  1959  are  affirmed. 

Orders  affirmed. 

BRYANT ,  J . ,  and 
BURKE,  J.  Concur. 
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Herbert  Betts,  Robert  Mann,  Donald 
Ehlers  and  William  Savage, 
Plaintiffs -Appellees, 


vs. 


Village  of  Calumet  Park,  a  Munici- 
pal Corporation;  John  Swalec,  Presi- 
dent of  the  Village  of  Calumet  Park; 
John  H.  Coon,  Village  Clerk^of^the 
Village  of  Calumet  Park;  Tony 
(Anthony)  Pizza;  Max  Freeman,  Raymoi 
Alford  and  Pauline  Hagen, 

Defendants-Appellants . 


32  I.£ 


Appeal  from 

Superior  Court 
Cook  County 


MR.   JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  for  declaratory  judgment  to  determine 
the  powers  vested  in  the  village  board  of  trustees  with  respect 
to  appointment  of  officers  and  organization  of  committees, 
under  Ch.  24,  sec.  9-84,  111.  Rev.  Stat.,  prior  to  the  amendment, 
effective  July  15,  1959.   The  complaint,  filed  in  June,  1959, 
sought  a  declaration  that  certain  village  officers  were  properly 
appointed  by  the  board  of  trustees  and  that  other  officers  pur- 
portedly appointed  by  the  village  president  improperly  held 
office.   On  Jan.  8,  1960,  the  trial  judge  entered  judgment  on 
the  pleadings,  decreeing  that  under  the  former  law,  the  appoint- 
ments of  the  plaintiffs  were  valid  and  the  former  appointees 
no  longer  held  office. 

Defendants  appealed  directly  to  the  Supreme  Court  on 
the  theory  that  the  former  statute  violated  the  doctrine  of 
the  separation  of  powers  under  the  constitution.  The  Supreme 
Court  held  that  no  debatable  constitutional  issue  was  involved 
and  transferred  the  cause  to  this  court.   Betts  v.  The  Village 


\ 
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of  Calumet  Park,  20  111.  2d  524.   No  briefs  have  been  filed  by 
appellees. 

Former  section  9-84  of  the  Revised  Cities  and  Villages 
Act  (Ch.  24,  sec.  9=84,  111.  Rev.  Stat.)  provided  that  "The 
president  and  board  of  trustees,  voting  jointly,  may  appoint  (1) 
a  treasurer;  (2)  one  or  more  street  commissioners;  (3)  a  village 
marshal;  and  (4)  such  other  officers  as  may  be  necessary  to  carry 
into  effect  the  powers  conferred  upon  villages." 

In  April  1959,  the  four  plaintiffs  were  elected  as 
trustees  of  the  Village  of  Calumet  Park.   The  board  of  trustees 
consists  of  the  president  and  six  trustees.   On  April  25,  1959, 
the  village  president,  after  previously  notifying  the  plaintiffs 
of  a  meeting  to  discuss  future  appointments,  made  a  number  of 
emergency  appointments  of  certain  village  officers  for  30  days. 
On  May  8,  1959,  the  president  and  the  six  trustees  met  and  one 
of  the  newly  elected  trustees  proposed  committees,  each  of  which 
would  be  headed  by  one  of  the  four  plaintiffs,  and  none  of  which 
would  be  headed  by  the  other  two  trustees.   Thereafter,  plain- 
tiffs proposed  that  all  village  officers  be  removed  from  office 
and  that  certain  others  be  appointed  to  office.   Committees  and 
office  appointments  were  passed  by  a  vote  of  four  to  three, 
with  the  president  casting  his  vote  with  the  two  trustees  voting 
against  the  proposal. 

On  May  22,  1959,  a  meeting  was  held  attended  by  the 
president  and  all  six  trustees,  at  which  meeting  the  president 
read  veto  documents  of  the  committee  appointments  as  well  as 
the  office  appointments.   The  plaintiffs  then  moved  to  override 
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the  veto  and  the  vote  thereon  was  four  trustees  voting  for  and  two 
trustees  voting  against.   The  president  also  voted  with  the  two 
trustees  against  the  plaintiffs,  however,  the  plaintiffs  moved 
to  strike  the  president's  vote  on  the  grounds  that  the  statute 
does  not  give  the  president  the  authority  to  vote  on  a  motion 
to  overrule  his  veto.   This  motion  to  strike  was  also  passed  by 
a  four  to  three  vote. 

Thereafter,  the  persons  whom  plaintiffs  attempted  to 
appoint  as  village  officers  appeared  for  swearing  in,  tendered 
their  oaths  of  office  and  their  official  bonds.    The  village 
clerk  refused  to  swear  them  in  and  would  not  accept  their  oaths 
or  bonds. 

On  June  1,  1959,  plaintiffs  filed  their  suit  for  de- 
claratory judgment.   On  July  15,  1959,  section  9-84  of  the  act 
in  question  was  changed  to  provide  that  "The  president,  by  and 
with  the  advice  and  consent  of  the  board  of  trustees,  may  appoint" 
the  designated  officers. 

The  defendants,  in  their  answer  and  supplemental  answer, 
urged,  among  other  grounds,  that  the  amendment  of  the  act 
clearly  gave  the  president  appointive  powers.   On  January  8, 
1960,  the  trial  court  entered  judgment  on  the  pleadings  and 
found  that  the  action  of  the  trustees  on  May  8,  1959,  was  valid 
with  respect  to  the  appointments  of  a  police  marshal,  fire 
marshal,  collector  and  treasurer  and  that  the  defendant  officials 
who  held  such  positions  "no  longer  held"  such  offices. 

The  defendants  have  advanced  numerous  grounds  for 
reversal.   They  contend  that  the  action  of  the  plaintiffs  in 
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attempting  to  override  the  veto  was  invalid;  that  plaintiffs  were 
not  empowered  to  appoint  a  police  or  fire  marshal;  that  relief 
should  have  been  sought  in  a  "quo  warranto"  proceeding;  that  the 
declaratory  judgment  was  not  properly  maintained.   The  main 
ground  urged  for  reversal  is  that  the  case  is  moot. 

Plaintiffs  seek  a  declaratory  judgment  which  would 
declare  the  rights  of  the  president  and  the  trustees  with  respect 
to  the  appointments  of  village  officials  under  prior  law.   In 
our  view  of  the  matter,  such  a  determination  cannot  be  rendered 
as  a  decision  of  this  nature  would  not  determine  or  establish  any 
rights. 

It  is  fundamental  that  where  the  legislature  has  changed 
the  law,  the  case  must  be  disposed  of  under  the  law  as  it  presently 
exists,  and  not  as  it  formerly  existed.   Illinois  Chiropractic 
Society  v.  Giello,  18  111.  2d  306,  310;  Abbate  Bros.  Inc.  v.  City 
of  Chicago,  11  111.  2d  337,  341-2;  Hughes  v.  Illinois  Public  Aid 
Com.,  2  111.  2d  374,  378;,Fallon  v.  Commerce  Com.,  402  111.  516, 
526;   The  People  ex  rel.  Toman  v.  Mercil  6c  Sons  Co.,  378  111. 
142,  162-3;  Ward  v.  Village  of  Elmwood  Park,  8  111.  App.  2d 
37,  39.   This  court  will  not  review  a  case  merely  to  decide 
moot  or  abstract  questions,  to  establish  a  precedent,  or  to 
render  a  judgment  to  guide  potential  future  litigation.  La  Salle 
Nat.  Bank  v.  City  of  Chicago,  3  111.  2d  375,  378-9;  City  Bank  & 
Trust  Co.  v.  Bd.  of  Educ .  386  111.  508,  519-20;  Collins  v. 
Barry,  11  111.  App.  2d  119s  124.   Finally,  if  a  case  is  moot 
the  judgment  of  the  trial  court  must  be  reversed  and  the  cause 
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remanded  with  instructions  to  dismiss  the  complaint.   Maywood 
Trotting  Ass'n.  v.  Racing  Com.,  15  111.  2d  559,  563-4;  La  Salle 
Nat.  Bank  v.  City  of  Chicago,  3  111.  2d  375,  382. 

Accordingly,  the  judgment  is  reversed  and  the  cause 
remanded  with  instructions  to  dismiss  the  complaint. 

JUDGMENT  REVERSED  AND 
CAUSE  REMANDED  WITH 
DIRECTIONS. 

FRIEND,  P.J.,  and  BURKE,  J.,  Concur 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
Defendant  in  Error, 
vs . 

LINDSEY  M.  JAMES, 

Plaintiff  in  Error, 


) 

)  WRIT  OF  ERROR  TO 

) 

)        MUNICIPAL  COURT 

)  OF  CHICAGO 

)  ^^c^ 


• 


MR„  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT; 


An  information  charged  that  on  April  13,  1960,  Lindsey 
M.  James  at  Chicago  unlawfully,  wilfully  and  fraudulently  obtained 
from  the  "Chicago  Board  of  Education-William  C.  Reich,  complainant 
and  member  of  Board  of  Examiner  $1,750.00  in  U.S.  Currency  by  means 
of  false  statements  and  documents,  and  the  said  complainant  relying 
and  believing  said  statements  and  documents  to  be  true  and  correct, 
and  being  deceived  thereby,  which  FALSE  PRETENSES,  were  then  and 
there  made  by  the  defendant  with  the  intent  to  defraud  the  Chicago 
Board  of  Education,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
People  of  the  State  of  Illinois."   On  December  21,  1960,  the 
defendant,  without  counsel,  pleaded  guilty.   Judgment  was  entered 
on  the  plea  and  he  was  sentenced  to  serve  a  term  of  one  year  at 
the  Illinois  State  Farm  at  Vandalia,  where  he  is  presently 
confined.   The  defendant  contends  that  the  information  fails  to 
allege  the  commission  of  an  offense.   Our  State  Constitution 
says  that  in  all  criminal  prosecutions  the  accused  shall  have 
the  right  to  demand  the  nature  and  cause  of  the  accusation 
against  him.   The  purpose  of  this  guaranty  is  to  secure  to  the 
accused  such  specific  designation  of  the  offense  charged 
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against  him  as  will  enable  him  to  fully  prepare  his  defense  and  to 
plead  the  judgment  involved  in  a  subsequent  prosecution  for  the 
same  offense.   People  v.  Barnes,  314  111.  140;  People  v.  Covitz, 
262  111.  514;  People  v.  Clark.  256  111.  14.   The  Criminal  Code 
states  that  every  indictment  shall  be  deemed  sufficiently  technical 
and  correct  which  states  the  offense  in  the  terms  and  language  of 
the  statute  creating  the  offense,  or  so  plainly  that  the  nature 
of  the  offense  may  be  easily  understood  by  the  jury,  and  that  every 
information  shall  set  forth  the  offense  with  reasonable  certainty, 
substantially  as  required  in  an  indictment.   As  a  general  rule  it 
is  sufficient  in  an  indictment  or  information  to  state  the  offense 
in  the  language  of  the  statute  in  those  cases  where  the  statute 
clearly  defines  the  offense.   However,  where  the  statute  does  not 
define  or  describe  the  act  or  acts  constituting  the  offense 
created,  such  acts  must  be  specifically  alleged.   People  v. 
Peters,  10  111.  2d  577;  People  v.  Potter,  5  111.  2d  365;  People 
v.  Chiafreddo,  381  111.  214;  People  v.  Green,  368  111.  242; 
People  v.  Brown,  336  111.  257. 

The  information  makes  no  attempt  to  allege  the  false 
statement  or  misrepresentation  made  by  the  defendant  in  order  to 
obtain  the  money;  nor  does  it  set  out  any  of  the  "documents." 
The  information  does  not  give  the  defendant  sufficient 
information  to  prepare  a  defense.   It  is  not  sufficiently 
detailed  so  that  the  defendant  might  plead  his  conviction  or 
acquittal  as  a  bar  to  the  subsequent  prosecution  for  the  same 
offense.   It  cannot  be  ascertained  from  the  information  whether 
the  defendant  is  alleged  to  have  obtained  the  money  from  the 
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Board  of  Education  or  from  William  C.  Reich,  and  there  is  no 
allegation  that  either  owned  the  money  obtained.   The  full  opinion 
in  People  v.  Kaung,  286  111.  App.  615,  (abst.)  held  a  similar 
information  to  be  fatally  defective.   See  also  People  v.  Dolan, 
21  111.  App.  2d,  312,  (abst.);  People  v.  Crosson,  30  111.  App.  2d 
57.   The  information  fails  to  state  an  offense. 
Therefore  the  judgment  is  reversed. 

JUDGMENT  REVERSED. 


FRIEND,  P.J.  and 


BRYANT .  J . ,  Concur 
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Archer- Janiela -Midland  Company,  a 
corporation, 

Plaintiff -Appellant, 

vs. 

Norman  E.  Hulcher, 


Abstract 


Appeal  from  thi 
Circuit  Court  oi 
Macoupin  County 


) 

Defendant— Appellee.   ) 
CARROLL,  Justice 

This  is  an  action  for  damages  alleged  to  hare  been  occa- 
sioned by  the  fraud  of  defendant  in  submitting  a  false  financial 
statement  to  plaintiff. 

At  the  time  the  alleged  fraud  was  perpetrated,  defendant 
was  the  president  and  principal  atocldiolder  of  Hulcher  Soya 
Products,  Inc.,  which  will  be  referred  to  herein  as  the  corporation. 
For  many  years  prior  to  1955  the  corporation  was  engaged  in  buying 
and  selling  soybeans  and  other  grains.  It  had  also  operated  a 
grain  elevator  and  a  soybean  processing  plant.  In  the  fall  of 
195k  It  abandoned  Its  processing  operation.  In  1955  it  was  en- 
gaged in  dealing  in  futures  on  the  soybean  oil  market.  In  such 

business  it  bought  and  sold  soybean  oil  in  car  load  lots.  These 
transactions  were  generally  handled  through  a  broker.  The  standard 
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form  of  contract  between  buyer  and  seller  was  used.  The  terms  of 
payment  were  cash  on  delivery*  Flalntiff  was  one  of  numerous  con- 
cerns with  which  the  corporation  was  doing  business. 

The  complaint  Is  In  2  counts.  In  substance  It  Is  alleged 
in  the  first  count  that  for  a  number  of  years  prior  to  December, 
195>5>,  plaintiff  had  been  selling  soybean  oil  and  other  soybean 
derivatives  to  Hulcher  Soya  Products,  Inc.,  a  corporation J  that 
in  such  transactions  plaintiff  had  extended  extensive  credit  to  said 
corporation!  that  from  time  to  time  plaintiff  requested  and  was 
furnished  by  the  corporation,  financial  statements  shoving  Its 
assets}  that  plaintiff  relied  upon  such  statements  In  extending 
credit  to  said  corporation}  that  in  the  month  of  November,  1955* 
Plaintiff  requested  a  financial  statement  from  the  corporation} 
that  on  December  10,  1955»  in  response  to  said  request,  plaintiff 
received  from  the  corporation,  a  financial  statement  as  to  its  con- 
dition as  of  December  1,  1955}  that  said  statement  was  prepared  and 
signed  by  the  defendant,  Norman  L.  Hulcher}  that  said  statement  was 
false  and  fraudulent  in  many  respects}  that  plaintiff  believing 
said  statement  to  be  true  and  relying  thereon,  extended  further 
and  continuing  credit  to  the  corporation  In  large  amounts}  that  de- 
fendant knew  said  financial  statement  was  false  and  untrue}  that  on 
or  about  August  1$,   1956,  the  corporation  became  insolvent  and  unable 
to  pay  its  indebtedness  to  plaintiff}  that  subsequently  an  Involuntary 
bankruptcy  proceeding  was  filed  against  the  corporation}  that  as  a 
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result  of  the  false  and  fraudulent  representations  contained  in 
the  financial  statement  of  December  1,  1955*  plaintiff  has  been 
daaaged  in  a  substantial  amount. 

Count  2  of  the  eonplaint  charged  defendant  with  fraud  in 
failing  to  notify  plaintiff  subsequent  to  Its  receipt  of  the  fin- 
ancial statements  of  December  10,  1955*  of  a  change  in  the  financial 
condition  of  the  Hulcher  Soya  Products,  Inc.;  that  as  a  result  of 
defendant's  failure  to  so  notify  plaintiff,  the  latter  continued 
to  extend  credit  to  the  Hulcher  company  and,  thereby  sustained 
damages  and  loss. 

The  cause  was  tried  by  the  Court  which  found  proof  of 
fraud  lacking  and  Insufficient  and  entered  Judgment  for  the  defen- 
dant. 

It  is  contended  on  this  appeal  that  the  defendant  was 
guilty  of  fraud  and  deceit  as  a  matter  of  law  and  that  the  finding 
of  the  trial  court  was  against  the  manifest  weight  of  the  evidence. 

The  record  shows  that  during  1954  an£  1955  the  corporation 
in  the  regular  course  of  its  business  was  buying  soybean  oil;  that 
these  purchases  were  in  car  load  lots  for  future  delivery;  that 
they  were  handled  t&rough  agreements  called,  "future  delivery 
contracts";  that  the  terms  of  payment  specified  in  such  agreements 
were,  "Net  cash.  Carloads i  Sight  draft  order  bill  of  Lading 
attached.  L.D.L.  Shipments}  Net  cash  10  days  from  date  of  invoice. 
Oil  shipped  on  open  terms  subject  to  sight  draft  if  not  paid  in 
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10  days  from  date  of  invoice.";  that  the  oil  was  shipped  with  a 
eight  draft  bill  of  lading  attached;  that  when  the  sight  draft  was 
honored,  the  particular  carload  of  oil  covered  by  such  draft  passed 
to  the  corporation;  that  the  corporation  did  not  in  all  cases  take 
actual  delivery  of  the  oil  but  re-aol-l  and  shipped  the  same  to 
another  purchaser  employing  the  same  kind  of  draft  procedure  as 
used  by  plaintiff;  that  both  plaintiff  and  the  corporation  were 
dealing  in  the  same  market,  which  was  to  some  extent  speculative; 
that  in  195>k  plaintiff  requested  and  received  from  the  corporation 
a  financial  statement  of  its  condition  as  of  August  31,  19Ski   that 
this  statement  was  prepared  by  Certified  Public  Accountants  and 
was  a  copy  of  the  annual  audit  statement  of  the  corporation;  that 
under  date  of  December  6,  195f>*  plaintiff  wrote  the  defendant  corp- 
oration a  letter,  which  insofar  as  ia  pertinent  here,  is  as  follows: 

"Periodically  we  review  ©ur  credit  lines  and  in 
that  connection  your  account  comes  up  for  re- 
view. We  are  glad  to  note  the  substantial 
purchases  from  us  and  we  thank  you  for  this 
business. 

"In  reviewing  our  file  w©  note  that  the  last 
statement  furnished  us  was  as  of  November  1, 
19J?!4.»  In  order  that  we  may  bring  our  credit 
files  up  to  date,  would  you  send  us  a  copy 
of  your  latest  financial  statement  on  the 
enclosed  form,  or  in  whatever  way  you  prefer." 

According  to  the  defendant's  testimony,  on  December  10, 

195>3>#  he  received  a  phone  call  frea  Wilbur  P.  Anderson,  general 

credit  manager  for  plaintiff,  in  which  Anderson  inquired  whether 

defendant  had  sent  the  financial  statement  requested;  that  defendant 

thereupon  replied  that  he  had  not  filled  out  the  statement  form 
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beoause  not  being  an  auditor  or  bookkeeper,  he  did  not  feel  quali- 
fied to  do  so;  that  Anderson  then  asked  defendant  If  he  was  not 
acquainted  sufficiently  with  the  general  condition  of  the  corporation 
to  give  plaintiff  a  general  picture  thereof j  that  thereupon  de- 
fendant asked  Anderson  to  wait  until  the  corporation* s  audited  state- 
ment was  received  as  he  preferred  to  send  a  copy  of  such  state- 
ment! that  Anderson  told  defendant  to  go  ahead  and  fill  out  the 
form  which  had  been  sent  to  the  corporation;  that  defendant  knew 
Anderson  prior  to  the  occasion  of  the  phone  conversation  and 
recognised  his  voice;  and  that  defendant  then  proceeded  to  fill  out 
the  form  as  directed  by  Anderson.  It  further  appears  from  the 
evidence  that  the  form  furnished  by  plaintiff  was  one  published 
by  the  National  Association  of  Credit  Men;  that  this  form  called 
for  a  complete  statement  of  the  financial  condition  of  the  corp- 
oration which  required  breaking  down  assets  and  liabilities  to  show 
in  detail  the  figures  comprising  the  same;  that  defendant  had  a 
very  limited  knowledge  of  bookkeeping  and  auditing  and  was  unable 
to  answer  many  of  the  questions  that  appeared  on  the  form;  that 
relying  upon  his  general  knowledge  of  the  business  and  figures 
furnished  him  by  the  corporation  bookkeeper ,   he  listed  the  assets 
and  liabilities  of  the  corporation  in  round  figures  without  any 
attempt  at  a  break  down  thereof;  that  defendant  did  not  answer 
many  of  the  questions  listed  on  the  form;  that  the  figures  re- 
presenting inventory  and  physical  plant  were  estimates,  which  de- 
fendant regarded  as  being  conservative;  and  that  during  the  period 
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between  August  and  December  of  1955  the  corporation  had  done  a 
profitable  business.  Defendant  further  testified  that  on  the 
bottom  of  the  form  he  typed  the  following,  which  appears  thereont 
HOur  statement  in  due  from  the  auditors  in  the  near  future,  if 
you  require  a  copy,  please  advise.  nah.n;  and  that  such  auditor's 
statement  was  received  by  the  corporation  on  December  28,  1955* 

Anderson  testified  for  the  plaintiff  and  denied  having 
the  phone  conversation  with  the  defendant  on  December  10,  1955, 
concerning  which  the  defendant  testified.  Anderson  further  testi- 
fied that  he  had  no  conversation  with  anyone  connected  with  the 
corporation  during  the  month  of  December,  1955. 

The  record  further  shows  that  there  was  a  continuous  rise 
in  the  soybean  oil  market  from  February  to  the  middle  of  May,  1956, 
when  it  began  to  decline;  that  this  decline  persisted  until  mid- 
September,  1956,  and  then  .again  bepjan  to  rise;  that  about  July  20, 
1956,  the  corporation's  cash  position  became  short  and  it  was  unable 
to  accept  drafts  and  take  delivery!  that  thereupon  a  meeting  of 
the  creditors  of  the  corporation  was  called  and  an  attempt  wade 
to  work  out  a  program  for  the  solution  of  its  financial  difficulties j 
that  no  agreement  was  reached  at  said  meeting?  that  an  Involuntary 
petition  in  bankruptcy  was  filed  against  the  corporation  and  sub- 
sequently its  assets  were  liquidate!  and  distributed  under  Chap. 
11  of  the  Bankruptcy  Aet.  Plaintiff,  as  a  creditor  received  a  pro 
rata  dividend  under  such  distribution  and  this  action  involves 
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the  balance  of  Its  claim  against  the  corporation  plus  interest  and 
expenses  incurred  in  the  bankruptcy  proceedings. 

The  evidence  relied  upon  by  plaintiff  as  sufficient  to 
make  out  Its  case  of  fraud,  consists  principally  of  a  re -cons true ted 
financial  statement  prepared  Just  prior  to  the  trial  by  plaintiff's 
accountants  from  the  books  of  the  corporation  purporting  to  show 
Its  financial  condition  as  of  December  1,  1955«  It  appears  to  be 
undisputed  that  the  figures  shown  on  plaintiff's  re-constructed 
statement  do  not  agree  with  those  appearing  on  the  form  prepared 
by  defendant  on  December  10,  1955.  Accordingly  there  appears  to  be 
no  necessity  for  detailing  the  figures  shown  in  the  two  statements. 

The  record  further  shows  that  a  6  months  audit  of  the 
corporation  books  as  of  February  28,  1955,  and  the  yearly  audit 
of  August  31,  19£5*  were  both  furnished  to  the  plaintiff  and  the 
same  are  In  evidence.  The  audit  of  February,  1956,  to  which  plaintiff 
referred  in  the  December,  1955*  statement  also  appears  in  evidence. 
The  latter  shows  a  net  worth  only  slightly  less  than  that  indicated 
by  the  previous  audit  and  that  the  corporation  made  a  profit  during 
the  period  covered,  Eowevor,  It  provided  for  a  reserve  for  loss 
on  outstanding  future  purchases  and  sale  contracts  based  upon  the 
market  price  of  the  commodities  as  of  the  date  of  the  audit.  The 
inclusion  of  such  reserve  would  have  resulted  in  showing  a  net  loss. 

There  is  also  evidence  in  the  record  showing  that  because 
of  the  fluctuating  markets  on  which  plaintiff  was  dealing  it  was 
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not  possible  for  the  books  of  the  corp oration  to  reflect  an  ac- 
curate statement  of  its  financial  position  from  day  to  day.  A 
witness  for  the  defendant  also  testified  that  plaintiff* s  recon- 
structed statement  did  not  reflect  the  true  financial  conditio 
of  the  corporation  as  to  net  worth  or  proper  allocation  of  assets 
and  liabilities. 

The  law  pertaining  to  actions  for  fraud  and  deceit  in 
Illinois  is  well  established.  Essential  to  recovery  in  such  an  ac- 
tion is  proof  that  a  representation  was  made  as  a  statement  of  an 
existing  fact,  which  was  untame  and  known  to  be  untrue  by  the  party 
naklng  it  or  recklessly  made}  that  it  was  made  with  intention  to 
deceive  and  for  the  purpose  of  inducing  the  other  party  to  act  upon 
it j  and  that  such  other  party  did  in  fact  rely  on  it  and  was  induced 
thereby  to  act  to  his  injury  or  damage.  Accordingly,  failure  of 
proof  of  knowledge  of  the  falsity  of  the  statement  (scienter)  and 
intent  to  deceive  Is  fatal  to  a  plaintiffs  action  for  deceit.  Tone 
v.  Haiisey,  Stuart  &  Co.,  286.  111.  App.  169.  Lickus  v.  0*Donnell, 
321  111.  App.  U|ij..  In  the  latter  case  the  necessity  of  proof  of 
intent  to  deceive  is  emphasized  by  the  Court  in  this  language: 

"Fraud  and  deceit  usually  embody  some  design  or 
motive  to  deceive  a  person  to  his  injury.  It 
therefore  generally  originates  through  some 
plan  or  scheme  to  practice  deception,  and  the 
common  purpose  of  such  acts  and  dealings  is  to 
obtain  a  profit  or  advantage  to  another* a 
injury,  although  benefit  to  the  guilty  part  is 
immaterial  as  the  gravamen  of  the  action  is 
injury  to  the  plaintiff  and  not  benefit  to  the 
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wrongdoer*  The  very  nature  of  the  term  'fraud 
and  deceit'  contemplates  a  state  of  mind  af- 
firmatively operative  with  a  secret  and  furtive 
design,  based  upon  a  motive  of  self-interest, 
ill  will  or  sosne  other  ulterior  purpose.  The 
rule  is  firmly  established  that  the  exist enee 
of  a  fraudulent  intent  or  an  intent  to  deceive, 
Is  an  indispensable  element  te  the  sucessful 
maintenance  of  an  action  for  fraud  and  deceit." 

The  presumption  is  that  all  men  are  honest.  Where  fraud  is  charged 
it  must  be  proved  by  clear  and  convincing  evidence*  Velnlnr.er  v. 
>»tropolltalg  Fire  Ins*  Co»,  359  111.  58!+.  3erastetp  vs.  Bernstein, 
398  111.  52. 

According  to  his  testimony,  the  defendant  before  pre- 
paring the  financial  statement  on  which  the  complaint  Is  based,  told 
Anderson,  the  credit  manager,  that  since  defendant  was  not  an  auditor 
he  did  not  feel  quallflci  to  fill  out  the  form}  that  he  preferred 
to  neaad  a  oopy  of  the  corporation's  annual  audit  and  that  despite 
this  explainatlon  defendant  was  tol ;  in  effect  to  go  ahead  and 
prepare  the  statement  from  his  knowledge  of  the  general  condition 
of  the  corporation.  If  defendant  had  Intended  to  falsely  mis- 
represent the  financial  condition  of  the  oorpo-ration,  It  would  be 
rather  difficult  to  believe  that  In  advance  of  so  doins,  he  *'ould 
have  expressed  doubt  as  to  his  ability  to  burnish  the  figures 
called  for  on  plaintiff's  form.  If  defendant  was  bent  on  practicing 
a  fraud  upon  plaintiff,  it  would  seem  more  reasonable  for  hiir  tc 
conceal  any  fact  reflecting  upon  the  accuracy  of  the  statement  he 
was  about  to  prepare.  Likewise  the  willingness  of  defendant  to  furnish 
a  copy  of  the  annual  audit,  which  ifwas  due  in  the  near  future  seems 
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to  mitigate  strongly  against  the  conclusion  that  he  harbored  aa 
Intent  to  deceive  plaintiff.  If  defendant  knew  the  statement  was 
false,  a  willingness  to  expose  his  perfidy  would  appear  incon- 
sistent with  an  Intent  to  deceive* 

The  evidence  tiiows  that  the  statement  prepared  by  de- 
fendant did  not  list  the  amount  of  the  corporation  deposits  on 
margin  trading  accounts  with  brokers*  Plaintiff  points  to  this 
omission  as  proof  of  fraudulent  intent  on  the  part  of  defendant. 

lie  the  plaintiff's  reconstructed  balance  sheet  prepared  by  them 
for  the  trial  contained  such  an  item,  no  such  heading  appeared  on 
the  for©  which  plaintiff  furnished  to  defendant*  Furthermore*  it 
appears  that  plaintiff  was  fully  aware  that  the  corporation  was 
engaged £n  margin  trading.  Its  prior  audit  furnished  to  plaintiff 
fully  disclosed  the  corporation's  activities  in  that  field*  We 
cannot  agree  with  plaintiff's  contentions  that  omission  of  the 
margin  trading  item  constituted  willful  concealment  of  an  existing 
arterial  fact*  The  same  may  be  said  of  plaintiff's  argument  that 
failure  of  the  statement  to  specifically  list  an  item  of  a  $70*000 
advance  to  defendant  by  the  corporation*  Examination  of  defendant's 
statement  indicates  he  made  no  attempt  to  be  specific  as  to  either 
assets  or  liabilities  but  apparently  was  attempting*  as  he  testified* 
to  give  plaintiff  a  general  picture  of  the  condition  of  the  corp» 
oration* 

That  such  was  defendant's  intention  appears  to  find 
corroboration  In  plaintiff's  letter  of  Daeamber  6*  193>S  requesting 
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the  corporation  to  send  a  copy  of  Its  "latest  financial  statement 
on  the  enclosed  form"  and  the  evidence  that  a  copy  of  the  corp- 
oration* s  latest,  1955,  audit  was  not  then  available. 

Another  factor  bearing  on  the  Issue  of  scienter  is  the 
type  of  business  carried  on  between  plaintiff  and  the  corporation 
at  the  time  the  statement  in  question  was  furnished.  Both  were 
trading  in  soybean  oil.  Plaintiff  was  one  of  a  number  of  concerns 
with  which  the  corporation  was  dealing*  It  is  clear  from  the 
evidence  that  the  corporation's  transactions  with  plaintiff  ar 
other  dealers  were  on  a  cash  on  delivery  basis.  Such  had  been 
the  course  of  dealing  between  plaintiff  and  the  corporation  for 
sMtny  years  and  there  is  no  evidence  indicating  that  either  party 
contemplated  any  change  in  its  method  of  doing  business.  In  such 
situation  there  would  appear  to  be  no  reason  for  defendant  to  con- 
sider the  financial  statement  as  an  application  for  credit.  Absent 
the  motive  of  obtaining  an  extension  of  credit  for  the  corporation, 
the  element  of  Intent  to  receive  is  lacking* 

From  our  examination  of  the  evidence  In  this  record,  we 
are  of  the  opinion  that  as  to  scienter  and  intent  to  deceive  it  falls 
short  of  constituting  that  clear  and  convincing  proof  which  is  es- 
sential to  sustain  the  charge  of  fraud.  In  view  of  such  conclusion 
it  appears  unnecessary  to  consider  the  evidence  as  it  pertains  to 
the  materiality  of  the  representations  and  the  issue  of  plaintiff's 
reliance  there©11. 
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Plaintiff  contends  that  the  trial  court  erred  in  permitting 
defendant  to  testify  as  to  his  conversation  of  December  12,  1955, 
with  plaintiff* a  credit  manager  and  invokes  the  parol  evidence  rule 
in  support  of  its  position.  This  rule  la  applicable  to  agreements 
which  have  been  reduced  to  writing  and  by  It  the  parties  thereto 
are  precluded  from  explaining,  adding  to  or  varying  the  terms  of 
such  agreements.  Here  there  was  no  contract  between  the  defendant, 
Norman  E.  Hulcher,  and  the  plaintiff.  The  rule  is  not  applicable 
as  they  were  not  parties  to  a  written  agreement. 

Whether  the  financial  statement  in  question  was  false, 
whether  defendant  knew  it  was  false  and  whether  it  was  intended  to 
thereby  deceive  and  injure  plaintiff  were  questions  of  fact  for  the 
trial  court.  There  was  a  sharp  conflict  in  the  testimony  of  certain 
witnesses  and  particularly  with  reference  to  the  conversation 
between  Anderson  and  the  defendant  and  to  which  the  latter  testified. 
In  ion-Jury  cases,  it  is  the  rule  that  the  findings  and  judgment  of 
the  trial  court  will  not  be  diatrubed  by  the  reviewing  court  if  there 
is  any  evidence  in  the  record  to  support  sueh  findings.  Only  where 
the  trial  court's  findings  are  manifestly  against  the  weight  of  the 
evidence  will  a  reviewing  court  undertake  to  substitute  its  Judgment 
as  to  the  credibility  of  witnesses  for  that  of  the  trial  court. 
Brown  v.  Ziasarraan,  18  111.  2d  %0     Such  Is  not  the  situation  In 
the  instant  case. 

The  judgment  of  the  Cirauit  Court  of  Macoupin  County  Is 
affirmed. 

AFFIRMED 

ROETH,  P.  J.,  and  REYNOLDS,  J.,  concur. 
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IN     THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT  -  SECOND  DIVISION 

MAY   TERM,    A.   D.   1961 


DONALD  SCHNEIDER, 

Counter  Def  eridant-Appella  it , 

vs. 

DAISY  LEE  RUSSELL,  Administratrix 
of  the  Estate  of  Vaughn  Russell, 
Deceased, 

Counter  Plaint  if f -Appellee 


) 


Appeal  from  the 
Circuit  Court  of 
Peoria  County, 


CiOW,   J. 


I  S     I.A?1  1 « 


This  appeal  grows  out  of  a  suit  begun  by  Donald  Schneider, 
then  a  minor,  counter  defeudant-appellant,   the  driver  of  a  certai 
motor  vehicle,   and  William  Schneider,  the  ow:ier  thereof,   arainst 
Daisy  Lee  Russell,   administratrix  of  the  Estate  of  Vauc-  h.s  Russell, 
deceased,  counter  plaintiff-appellee,  for  personal  injuries  and 
property  damages,  the  decedent  Vaughn  Russell  taring  bee     the 
driver  of  another  motor  vehicle  involved  in  the  collision  in 
question,     A  counterclaim  for  wron:  ful  death  of  Vaujh;  Russell  was 
filed  bythe  administratrix.     The  original  complaint  was  dismissed 
o  i  motion  of  the  plaint iff -counter  defendant-appellant   just  prior 
to  the  trial,   and  the  suit   was  tried  on  the  counterclaim  and  the 
answer  thereto.     It  may  be  observed  that   is  the  counter-defendant's 
original  complaint  it  was  alleged  he  was  driving  westerly  and  the 
decedent  Vaughn  Russell  was  driving  easterly  at  the  time  and  place 
concerned.     It  may  also  be  observed  that  the  counter-defendant's 
original  answer  to  the  counterclaim  admitted  the  allegations  to 
that  same  effect  as  to  the  directions  the  cars  were  proceedi:.,  , 
though  by  an  amendment  to  his  answer  the  counter-defendant  denied 
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that.     It   is  alleged  la  the  counterclaim  that  at  approximately 

1:30  a.m.,   January  18,  195#»   the  deceased,  Vaughn  H.   Russell,  was 

driving  an  automobile  on  Illinois  State  Highway  foute  116  la  an 

easterly  direction  toward  Peoria,  Illinois;   the  counter-defendant, 

Donald  Schneider,  was  drivin£    an  automobile  ow  ed  by  William 

Schneider  on  the  same  hi  hway  in  a  westerly  direction,   away  from 

Peoria,   and  rar    head-on  lata  the  automobile  driver   by  Vaughn  H. 

Russell,  deceased;  the  impact  threw  Vaugh     H#  Russell  ffeaa  his 

automobile  onto  the  pavement,   causing  his  death;   and  Vaughn  H. 

ilussell,  deceased,  was  i     the  exercise  o+"  all  due  care  and  caution 

for  his  own  safety.      The   specific  acts  of     e  K-ence  allered  ! 

the  counterclaim  which  are  material  to  the  issues  at  this  time  are 

as  follows; 

That  the  counter-defendant  - 

"(a)   Did  then  and  there  negligently  and  carelessly 
operate  and  drive  a  1952  Chevrolet  automobile  over 
the  center  line  of  said  highway  onto  the  wrong  side 
of  the  road,   causing  it  to   strike  with  and  collide 
with  the  said  1955  Chevrolet  automobile  then  and  there 
operated  and  driven  by  the  deceased,   Vaughn  H,  Russell, 
all  co  trary  tc  Article  7,  Section  54,   of  the  Bnifc 
Act  Regulating   Traffic  on  Highways,  chapter  95h»  Sec- 
tion 151,  Illinois  Revised  Statutes, 

(b)   Did  then  and  there  aagllj  e  tly  and  carelessly 
operate  and  drive  the  said  automobile  belo  to 

William  Schneider  at   a  high,  dangerous  and  excess- 
ive rate  of  speed,   causixn    the  driver,   Donald 
Schneider,  to  lose  control  of  said  automobile  and 
collide  head-c     with  the  automobile  driven  by  the 
deceased,   Vaughn  H«   Uussell, 

At  the  close  of  the  count erplaint iff »s  evidence  and  at  the  close 
of  all  the  evidence  the  count erdefendant  made  motions  for  direct- 
ed verdict,  and  such  were  de  ied.     The  jury  returned  a  verdict  of 
1 10, 000  in  favor  of  the  cov.  terplai  tiff  aid  judgment  was  entered 
thereon,   frcnn  which  the  cou  I  erdefendant  appeals,   following  the 


-  2  - 


' 


-     • 


■ 


ftfl 


i  tn 


i 

be 


denial  of  his  post  trial  —IttM  for  jud;;ye.:-t  notwithstanding  the 
verdict  or  an  trial* 

The  court  erplaint  iff *s  evidence  consisted  of  a  photo rrapher 
ard  certain  photographs,  the  testimony  of  two  Deputies  Sheriff, 
Jaraes  Cleve  :ger  and  Jerry  Alls-  Sample,  and  one  George  Beutley,  a 
passerby,  ail  after  oceurre  .ce  witnesses,  Charles  Witherspooi,  who 
was  called  to  testify  as  to  the  decedent »s  careful  habits,  and 
Daisy  Russell,  the  widow*     The  only  possible  occurrence  witnesses 
were  the  count erdef endant  Donald  Schneider  and  his  wife  Ifoma.  a 
passenger  in  the  car  he  was  driving     They  were  called  by  the  coun- 
terdefendant  as  witnesses,  objections  to  their  test  if  ■  nmcem- 

inr  any  facts  prior  tc  the  death  of  the  decedent  were  sustained, 
•i*»  CK.  51  ILL,  ftjflj  SVATS..,.»_1'219«  Par.  2,  there  was  no  offer  of 
proof  by  the  ccunterdefendaut  as  to  either  witness,  and  there  were 
-   other  witnesses  for  the  couuterdef endant „ 

The  claimed  errors  ar/ued  by  the  counterdefe idant  are  that 
the  Court  should  have  directed  a  verdict  for  the  count erdef en dant, 
or  granted  a  new  trial,  because   (1)  there  is  no  evidence  to  prove 
negligence  o  .  the  part  of  the  count  erdef en dant,    (2)  there  is  no 
evidence  to  prove  due  care  on  the  part  cf  the  count erplaintiff  »s 
decede  t,  and  (3)  the  Court   improperly  ^ave  the  ecu  terplaintiff  *s 
instructions  6  and  7*     The  counterdefeadant  ur^es  that,  as  to  the 
evidence,  the  verdict  and  judgement  are  contrary  to  the  manifest 
weifht  of  the  evidence  and  also  are    .ot  supported  by  a  -  y  evidence. 
The  count erplaint iff  argues  the  evidence  is  sufficient  to  show     I 
licence  of  the  count erdef en daat  which  caused  the  death,  and  due 
care  of  the  decedent,  and  there  was  m  error  in  the  instructions* 

The  accident,   a  collision  between  automobiles  respectively 
operated  by  Yaui.hu  Russell,  deceased,   a.d  Donald  Schneider,  counter- 
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defendant,  occurred  on  Route  116  just  west  of  Peoria,  about  IsOO 
a.nu,  January  IS,  1953,     The  two  investigating  officers,   Jerry  A* 
Sample  a^>d  Janes  Cleven^er,  were  parked  la  a  ftti  station,  a  short 
distance  east  of  the  see  ;e  of  the  accident,  where  they  first 
lear  ed  of  it.     They  drove  west  on  Route  116.     Route  116  is  a 
four-lane,  hard  surfaced  hi* hway,  at  this  point,  which  slopes  down- 
ward la  a  westerly  direction,  and  then  across  a  600-700  foot  bridge, 
and  the  road  then  branches  off  beyond  its  westerly  e?.d  to  the  air- 
port.    The  road  was  brick.     Kear  the  foot  of  that  } rade  and  some 
distance  from  the  east  end  of  that  bridge,  they  saw  a  body  §&  the 
south  half  or  eastbouni  part  of  the  pavement.     In  the  middle  of 
the  bridge,  facing  diagonally  in  a  southeasterly  direct io  .,  was  the 
Schneider  car  with  the  rear  wheels  a^ai  -st  the  north  curbin ?- . 
Saaple  got  out  of  the  squad  car    ear  the  Schneider  car,  while 
Gleven^er  returned,  la  the  squad  car,   to  the  body  on  the  highway. 
Schneider  was  lyi-*;  across  the  front  seat  of  his  car,  with  his 
feet  on  the  driver's  side*     Irs.  Schneider  was  sta;  dint    outside 
of  the  car  as  the  passenger fs  side.     Kusseli  was  determined  to 
be  alive  at  that  time,  and  an  ambulance  was  called,  though  he  was 
deceased  upon  arrival  at  the  hospital*     The  roadway  was  unlit,  ex- 
cept for  a  flashlight  in  the  hands  of  the  officer  and  the  headlights 
of  the  squad  car.     The  decedent  Eussell's  car  was  off  the  south 
side  of  the  road,  backed  dow<-  arainst  a  tree,  20-25  feet  from  the 
pavement  and  the  body,  a  little  bit  east  of  the  body.     After  the 
i  gured  were  taker:  to  the  hospital  and  the  Schneider  car  towed 
away,  the  officers  went  to  the  hospital,  and  came  back  after  day- 
break to  complete  their  investigation.     About  6:30  a.m.,  that  same 
mor  :ing,  they  paced  off  dista  ces  and  wrote  up  their  report,  which 
showed  skid  marks  on  the  pavement  about  100  feet  lonr  ,  from  near 
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the  center  of  the  road  to  the  resting  place  of  the  Schneider  car 
on  the  north  side  of  the  bridge.  Saniple  testified,  also,  as  to 
skid  marks  wavering  back  and  forth  across  the  center  of  the  pave- 
ment out  on  the  bridge,  west  of  the  place  he  thought  was  the 
point  of  impact.  Clevenger  said  they  could  not  determine  the  point 
of  impact.  About  25  feet  west  of  the  body  there  was  some  debris 
on  the  highway.  Sample  said  a  bumper  guard  and  other  debris  off 
a  car  was  on  the  3outh  half  or  eastbound  side  of  the  roadway,  that 
he  had  seen  it  with  his  flashlight,  and  he  did  not  see  any  debris 
in  the  westbound  lane.  Clevenger  said  there  was  a  small  piece  of 
a  bumper  or  some  trash  on  the  roadway,  but  could  not  say  where  it 
was  in  relation  to  the  centerline,  which  centerline  was  not  clear. 

Another  after  occurrence  witness,  £ eorge  Bentley,  came  along 
the  highway  just  before  the  police  arrived  and  he  said  he  was 
driving  west  on  Route  116,  he  had  to  drive  around  trash  on  the 
right  or  north  side  of  the  roadway  before  arriving  at  the  Schneider 
car,  and  about  opposite  the  place  where  the  trash  was  he  saw  what 
appeared  to  be  an  overcoat  lying  on  the  south  or  left  side  of  the 
road,  while  he  was  g oi ng  downgrade  before  he  got  to  the  east  end 
of  the  bridge.  Bentley  was  not  sure  whether  the  wreckage  was  on 
both  sides  of  the  center  of  the  highway.  He  could  tot  say  whether 
he  noticed  the  center  line  or  not.  He  was  getting  ready  to  turn 
left  at  the  bridge. 

All  the  witnesses  agreed  that  the  Schneider  car,  with  the 
count erdefendant  behind  the  wheel,  came  to  rest  about  halfway  across 
the  bridge  -  some  300  to  350  feet  from  the  east  or  Peoria  end  of 
the  bridge,  and  Sample  and  Clevenger  said  the  body  of  Russell,  his 
car,  and  the  debris  were  from  125  to  200  feet  up  the  hill,  east  and 
toward  Peoria,  from  the  east  end  of  the  bridge.  Sample  ad 
Clevenger  differed  somewhat  in  their  recollection  of  the  length  of 
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the  skid  marks  apparently  left  by  the  Schneider  car.  When  they 
inspected  the  scene  of  the  accident  more  closely  after  daybreak, 
5  or  6  hours  after  the  accident,  they  both  saw  skid  marks  or.  the 
road,  starting  close  to  the  center  line,  looping  over  to  the  South 
side  of  the  road  -  into  the  eastbound  lane  for  traffic  movi 
toward  Peoria  -  then  back  to  the  north  side,  and  ending  up  on  the 
bridge.  Sample  said  they  endsd  right  where  the  Schneider  car  was 
stopped.  Clevenger  did  not  remember  where  they  ended.  Sample  said 
they  started  east  of  the  bridge  about  100  feet,  and  extended  350  to 
500  feet  down  the  hill  and  across  the  bridge  half-way.  Clevenger 
said  he  saw  100  feet  of  skid  marks  on  the  bridge,  and  some  skid 
marks  east  of  the  bridge. 

Daisy  Russell,  the  widow,  testified,  so  far  as  row  relevant, 
that  the  decedent  was  in  >ood  health,  worked  regularly,  stated  his 
wares,  left  the  widow  as  his  only  dependent,  and  had  not  been  drink- 
ing when  he  left  the  residence  at  10  p.m.  the  evening  of  the  acci- 
dent. The  ecu .nterdefendaat  raade  no  objection  to  any  of  her  testi- 
mony, made  no  motion  to  strike  any  of  it,  and  did  not  cross  ex- 
amine her.  Charles  Witherspoon  testified  of  experiences  riding  in 
the  decedent* s  car,  that  the  decedent  had  not  to  his  knowledge 

3  through  any  stop  signs  or  stop  lights  or  exceeded  speed  limits 
or  been  involved  in  any  accident  or  been  seen  to  drink,  and  had 
driven  a  car  all  his  life  since  he  was  old  enough  to  drive.  The 
counterdefendant  made  no  ob jectio a  to  any  of  his  testimony,  and 
made  10  motion  to  strike  any  of  it. 

The  photographs  of  the  decedent  Russell •s  car  taken  after  the 
accide  t  and  admitted  in  evidence,  show  extensive  damage  to  the 
left  front  and  left  side.  The  jury  could  reaso  ably  find  from 
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this  and  the  other  evidence  that  the  Russell  car  was  sideswiped 
O;    the  left  side.     The  Russell  car  was  clearly  travelli ag  easterly 
toward  Peoria;   gat  the  jury  could  properly  have  found  fro^.  all 
the  circumstances  that  it  was  on  the  right  or  eastbound  side  of 
the  road,  as  the  body  of  Hussell  was  thrown  onto  the  pavement  in 
that  eastbound  lane  of  traffic,  Russell's  car  was  evidently  knock- 
ed to  the  right  and  off  the  road  to  the  south,  where  it  was  found 
after  the  collision,   and  there  was  evidence  of  debris  la  the  south 
half  or  eastbound  part  of  the  pave&e;.t,  tending   to  establish  the 
poi.it  of  impact  as  tela    approximately  there, 

Froa  Sample's  teeti£o..y  particularly,   it    is  indicated  that 
the  skid  saarks  started  about  10G  feet  up  the  trade  ad  led  half-way 
across  the  bridge,  about  300  feet,   and  ended  where  the  Schneider 
car  stopped,     Fros  Sample's  testimo  .y,  the  skid  ©arks  apparently 
started  just  a  few  feet  west  cf  the  probable  point  of  impact,   as 
i  idicated  by  the  debris,      8m  skid  ■artafc   ex' e.sive  as  they  were, 
a  d  wavering  across  the  ce  ter  line  of  the  pavement  as  there  is 
evide  ce  they  did,  te  .  led   fco  establish,  and  the  jury  night  reaso  - 
ably  have  inferred  therefrora,   excessive  speed,   Y0U1JC   v.   PA  uil  GK 
(1926)   323  311*  200,    if  they  were  ;;iade  by  the  counterdefcnda it  »s 
car  which  the  jury  could  have  ii  f  erred  they  were,   ad  they  are 
compete  t  evidence  that    I  he  cou     erdef a.ndant  »t  car  could  not  be 
stopped  in  the  space  that  was  apparently  required  to  stop  it  u.  der 
the  the.,  existing  circumstances,      Ihe  jury  had  a  right  to  eo  .3ider 
those  facts  and  could  reaso  .ably  infer  froa  those  and  the  other 
facts  and  circumstances  in  evide-.ee,    iocludi  if  the  extensive  dam- 
age to  the  Russell  car  ad  the  relative  positions  of  the  two  cars 
after  the  collision,  that  the  Schneider  car  was  travelling  at  an 
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excessive  rate  of  speed  n-.der  the  circunsta  ces.      The  counter- 
defendant    emphasises  other  i  .ferences  which  he  argues  are  su:- 
nested  by  the  evide-  M,   -  that    since  the  skid  siarks  crossed  the 
center  line  on  both  sides  they  could  conceivably  have  bee-    made  by 
either  the  eounterdefenda  •*•■  car  or  the  decedent's  car,   -  or  they 
my  have  bee  ■  made  by  other  vehicles  coming  alonx    duri ag  the  nifht, 
-  or  they  are  mea-'inrless  because  the  point  of  impact  could  not 
be  established,   -  or  they  may  have  bee;    made  by  the  counterdefondant's 
car  after  the  collision  a  ^d  merely  indicate  it  was  out  cf  co  trcl 
at  that  time,  -  or  they  &ay  have  tee  a  made  by  the  decedent's  car  in 
an  attempt  tc  retur     to  the  south  or  eastbound  side  of  the  road. 
Those  and  other  possibilities  su;  jested  by  the  court erdefendant  all 
suffer  from  tM  MM  lack  of  direct  proof  as  characterises  the  i  - 
ference  or  conclusio  •  adopts.!  by  the  jury:     Vi. b^T  etc,  v.   PBOnIA 
etc.  &Y.   JO,     (1943)   321  U.  S.  29,  8%  L,  3d.    520. 

There  was  sufficient  circumstantial  evidence,  u..der  the  cir- 
cumstances, to  sustai  i  the  verdict  on  the  question  of  the  counter- 
defendant 's  nerii>ence,  We  further  believe  there  yas,  under  the 
circumstances,  sufficient  circu'sta-' ial  and  other  evidence  of  the 
decedent's  due  care  tc  make  that  also  a  question  of  Tact  for  the 
jury  and  not  just  a  quest! o  o"'  law.  With  respect  to  the  counter- 
defendant's  notions  for  directed  verdict  and  his  post  trial  motion 
for  jud     i        -otwithsta    I  the  verdict  there  is  evidence  which, 

ft*  alone  and  take     with  all   its  rcasc  able  intendments  and 

inferences     r'       favorable  to  the  con  ter  plain  tiff,   tends  to  prove 
the  material  elements  of  her  case:     LInDbOTK  v.   IfALT  £EK  CO.  et  al« 
(1950)  U0n  111.  121.     With  respect  to  the  ecu  -t erdefendant 's  post 
trial  motion  for  new  trial   ad  his  co  tentjoo  that  the  verdict  and 
jud  are  contrary  to  the  manifest  weight  of  the  evide.ee,   the 

verdict   is  est   clearly,   plai.  ly,  ana  indisputably  against   the  weight 
of  the  evide.ee,   -  an  opposite  conclusio,  is  n*t  clearly  evident: 
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FIPEJ:    et  al.   v>  L^L    at  ax.    (I960)   2;  m,   App.    (2)   99.     Where  a 
difference  of  ©piuloa  M  to  the  inference  that   ngf  lo^  itinately 
be  draw   frora  evidentiary  facta  exists  the  questions  of  n^li/ence 
a;d  contributory  ae^lii.ence  OWgfaft  to  ue  submitted  to  the  jury,  - 
it  is  primarily  for  the  jury  to  draw  -the  inferences     -yLQUDHAK  et 
al>  v.   3EF/A  et  al«   (1955)   7  111.  App.   (2)  276;   PIPE     et  al.  v. 
LAInj  ..et  al.,   supra.     It   is  no  answer  to   say  that  the  verdict  in- 
volved speculation  and  conjecture;  whenever  facta  are  i     dispute 
or  the  evidence  is  such  thai-  ftoJUr  winded  MB  may  draw  different 
inferences,   a  measure  of  3peeuiatxo     aiid  f  roJottiHW  is    lecessarily 
required  on  the  part  of  those  whose  duty  it  is  to  deism-  e  the 
dispute  bf  choosi Of  fro'i  the  facts  in  evidence  what  seeiis  to  t.ie  I 
to  be  the  most   reasonable  j-aierence;  o-Iy  where  there  io  a  co.ipl3te 
absence  of  probative  facts  to  support  she  co-elusion  or  inference 
reached  does  reversible  error  appear  in  this  respect:  1^ vV.uk.    etcf 
v.  KUftK  et  al.   (1946)   327  U.  3.  645,  90  L.  2d.  916.     The  focal 
point   of  judicial  2'evlew  is  the  reasonableness  of  the  particular 
i  ference  or  conclusion  drawn  by  the  jury,  -  the  very  essence 
its  function  is  to  select  fro<n  araonn   possibly  conflicts  i    inferences 
a: d  conclusio  s  to  be  drawn  from  the  eviaence  that  which  it  consid- 
ers most  reasc  able,   -  and  that  co-iclusio.    or  inference  cannot  be 
ignored:     TENANT  etc-,  v.  FiiftiO-A  etc.   jga  '-0*    (1943)  321   I,  U*  29, 
SS  L.  Ed.   520. 

In  considering:  the  quest  no.    of  due  care  en    the  pan    of  the 
cou<<terplaintiff  *s  decedent,   it   ia  well  to  resienber  that  that   cannot 
always  be  show     by  direct  proof,   but  that  the  evidence  adduced  bli- 
the cou. .t  erplaintif f  should  disclose  facts  1'vom.  which  it  waff  reasc  - 
bly  be  inferred  that  the  decedent  was  ia  the  exercise  of  due  care; 
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PIPS-:    et  al«   v»  I»*>L    at  ai.    J196G)   2;  m.   App.    (2)   9J.     MftftTO  a 
difference  of  opinion  as  to  the  inference  that   oogp  Ic/.  Ititately 
be  draw    from  evidentiary  facts  exists  the  quest  io.s  of  BOgHgO&OO 
and  contributory  imhJ  l£MMt  ou  fa       o  ue  submitted  to  the  jury,  - 
it  is  primarily  for  the  jury  to  draw  the  inferences     JLObDIlAN  et 
al,  y.   BOB  et  al.   (1955)    7  111.  App.    (2)   276;   PIPE     et  «a.  y. 
IX '3  et  alt,   3upra.     It    is  no  answer  to   MQP  •  .hat  the  verdict   ia* 
volved  specuiatio Q  and  conjecture;  whenever  facta  are  1     dispute 
or  the  evidence  is  such  tkpt   ftelj    aiaafei  MB   nay  draw  differ©:  t 
inferences,   a  tseasure  of  3peoulatio     a^id  eo&jOOtaffO  io    .ecessariiy 
required  o •  the  part  of  those  whose  duty  it  is   ~o  deter;.-  e  the 
dispute  by  choosi  fg  froi  the  facts  in  evidence  what  seems  bo  tba 
to  be  the  aosfc   reasonable  tofaroaoai  o. .1/  where  there  ia  a  coipl3te 
absence  of  probative  facts  bo  support  the  co  elusion  or  i&faraaaa 
reached  does  reversible  error  appear  in  this  respects  LAvt  ^^.    etc. 
v.  KCftH  et  al.   (1946)   327  U.  3.  645,  90  a*  M.  916  •     The  focal 
pilmt   of  judicial  review  is  the  reasonableness  of  the  particular 
i  ference  or  conclusion  drawn  by  the  jury,   -  ihe  very  essence  of 
its  function  is  to  select  frot.  arson/--  possibly  conflicting    inferences 
ad  conclusio  s   to  be  drawn  from  the  eviaence  nrtat  which  it  consid- 
ers raost  reasc  able,   -  and  that  conclusio..  or  inference  cannot  be 
ignored:     TEKb'ANI  etc.  v.   Fi&tlA  etc.   iff,  ecu    (1943)  321  It  S«  29, 
86  L.  Ed.   520. 

In  considering  the  quest. o.    of  due  care  or    the  part    of  the 
cou' terplai-Xitiff  »s  decedent,   it   ia  well  to  resetter  that  that  oaaaaft 
always  be  she./     by  direct  proof,   but  that   the  evidence  adduced  by 
the  cou  terplaintiff  should  disclose  facts  fron  which  it  oojf  reasc  - 
bly  be  inferred  that    ine  decedent  was  ia  the  exercise  of  due  care; 
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the  questio     of  contributory  nefli^ence  is  one  which  is  ordinarily 
preeminently  a  fact  for  the  consideration  of  the  jury;  ad  unless 
it  can  be  said  the  actio     of  the  decedent  was  clearly  aid  palpably 
negligent  it   is  not  within  the  province  of  the  court  to  substitute 
its  judgment  for  that  of  the  jury  which  is  provided  for  the  purpose 
of  decidi B|    that  as  well  as  the  other  quest io-.s  of  fact  in  the  case: 
gjggg  v.  CSTZ  (1937)  366  111.  273.     It  ca^ct  be  said  here  that  all 
reasonable  minds  would  reach  the  same  conclusion,  that  is,  that  the 
facts  do  not  establish  due  care  o     the  part  of  the  decedent,  -  or 
that  there  is     o  competent  evidence  te-dinr  to  show  the  decedent  was 
exercisi  ag  due  care  or  to  raise  a  reasonable  inference  thereof;  we 
cannot  clearly  see  that  the  death  of  the  decedent   was  the  result  of 
his  own  nefli£:ence:     OS  OFdlS  v.   UEDSLL  et  al«   (1959)  22  111.   App. 
(2)  193.     In  RIn  £  S  v.  CITY  OF  GILLESPIE  (1953)  350  111.  App.  4^5  ad 
I.C.I-.::.  CO.  v.  OSWALD  (1930)   338  111.  270,  referred  to  by  the  cou  - 
terdefe ndant,  the  plai  tiff 3  were  held  to  be  guilty  of  ccntri   utory 
-exigence  as  a  raatter  of  law  u  .der  states  of  fact  havi  f  no  re- 
semblance to  those  in  the  present  case.     In  DUFFY  et  al.  v.   ZQ;  T£SI 
(1954)  2  111.   (2)   511,   also  cited  by  the  counterdefendant,  the 
jury's  verdict  was  for  the  defendant,   evidently  fiidinr  the  plain- 
tiff »s  decedent  was  contributorily  nejnlifent,  and  that  was  affirm- 
ed,  -  the  verdict  beiut,   of  course,  different  than  the  verdict  here, 

-  and  the  facts  also  iMtag  entirely  different.     In  CASEY  v.   CHICAGO 

-  YS.  CO.    (1915)   269  111.  3^6  cited  by  the  counterdefendant  the  de- 
fe  dant  was  held    -ot   guilty  as  a  matter  of  law  of     erlirence,  under 
facts  completely  dissimilar  to  those  present  in  the  instant  case. 

Where  there  is  no  eye  witness  to  an  accident  who  is  competent 
to  testify  relative  to  the  due  care  of  a  party  the  exercise  of  due 
care  may  be  show     by  testimony  as  to  the  party's  careful  habits,   i 
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addition  to  any  facts  and  circumstances  in  evidence  from  which  it 
may  reaso  ably  be  inferred  the  party  was  la  the  exercise  of  due 
care;  evidence  of  careful  habits,  under  those  circumstances,  has 
bee     held  to  raise  a  presumption  that  the  decedent  was  in  the  ex- 
ercise of  due  care  aid  caution  at  the  time  the  injuries  result: 
in  death  were  sustained,  -  such  evidence,  together  with  the  presump- 
tion that  all  persons  observe  the  iustincts  of  self  preservation, 
has  bee     held  suf ficie.  t  to  warrant  a  finding  of  freedom  from  con- 
tributory negli fence  by  a  jury!     DUFFY  et  al.  v.  CPU "ESI,   supra; 
jjjfcgtfj  et  al.  v.  SAALFELDI   (1^93)  175  111.  310  (cited  by  the 
count erdefendant);   R0H3-  v.  CLUVK-.    (1959)   20  111.  App.    (2)   548; 
YOIT.C   y,   PATRICK   (1926)   323   111.   200;     HUGHES  «tc.   v.   WABASH   R.R. 
CO.   (1950)   342  111.  App.  159;  HAir;  v.   il  HOOKS  et  al.   (1947)   331  111. 
App.   535. 

Under  CH.    51  ILL.   ;..EV.  STATS..   1959.   par.   2.  bei  tf  lection 
2  of  the  Evidence  Act,  the  count  erdefendant  here  was  clearly  not 
a  competent  witness  in  his  own  behalf,  nor  was  his  wife  whe  :  called 
by  the  counterdefendant,  as  to  anything  occurring  before  the  death 
of  the  count erplaintiff »s  decedent,  unless  they  became  competent  by 
reason  of  the  count erplai n tiff fs  offering  some  evidence  that,  within 
the  exceptions  stated  in  Section  2,  removed  the  disqualificatio    : 
HANN  v.  ;:300KS.   et  al».   supra.     The  present  case  does    -ct  come  with- 
in any  of  the  five  exceptions  stated  In  Section  2  of  the  Evidence 
Act,  -  the  count erdefe..dant   and  his  wife  did  not  offer  to  "testify 
to  facts  occurring;  after  the  death  of  such  deceased  person";  no  afent 
of  the  deceased,   in  behalf  of  the  count erplaintiff,  testified  "to 
any  conversation  or  transaction  between  such  agent  and  the  opposi  e 
party  or  party  in  interest";  the  count erplaintiff  did  not   "testify 
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*  *  *  to  any  conversation  or  transaction  with  the  opposite  party 
or  party  in  interest";  no  witness,  not  a  party,  or  party  la  interest, 
or  agent  of  the  decedert,  testified  "to  any  conversation  or  admission 
by  any  adverse  party  or  party  i:  interest,  muffling  before  the 
death  and  in  the  absence  of  such  deceased  person";  and  no  "deposition 
of  such  deceased  perso  "  was  read  la  evidence  at  the  trial.  Accord- 

ly,  the  ccunterdefendant  and  his  wife  were  oa$  competent  wit- 
nesses on  his  behalf;  there  was,  therefore,  :o  competent  eye  witness 
to  the  accident;  and,  hence,  testimony  as  to  the  decedent's  careful 
habits  was  admissible  as  tending  to  establish  his  due  care,  and  there 
was  testimony  to  that  effect.  Beyond  that,  there  was  other  competent 
evidence  on  the  questio  of  due  care  of  the  decedent  which  was  e  - 
titled  to  be  considered,  such  as  the  physical  facts  following  the  acci- 
dent, the  probable  place  of  impact,  the  skid  marks,  the  photographs 
of  the  deeede  t»s  car,  the  location  of  the  decedent's  body,  the  lo- 
cation afterwards  of  his  car,  a -d  the  location  of  debris,  -  due  care 
o b  the  part  of  the  deceased  may  be  proved  la  the  same  manner  as  neg- 
ligence and  by  circumstantial  as  well  as  by  direct  evidence:  IIA1. j 
v,  BHOOKS  et  al..  supra.  It  is  interesting  to  observe  that  in  HANK 
v,  BROOKS  et  al.  thourh  the  widow  of  the  decedent  testified  in  sub- 
stance along  the  same  general  lines  as  did  the  widow  of  the  decedent 
in  the  case  at  bar  the  appellants  there  did  not  even  urge  that  3uch 
brought  the  situatio  .  within  some  exception  to  Section  2  of  the  Evi- 
de  ce  Act  or  removed  the  disqualification  of  otherwise  incompetent 
witnesses  thereunder.  The  testimony  of  the  widow  of  the  decedent 
here  was  quite  different  in  nature  from  the  testimony  of  the  widower 
of  the  decedent  involved  in  ROUSE  v.  TOMASBK  (1935)  279  111.  App.  557, 
to  which  the  count erdefer  la  t  refers,  and  there  was  no  offer  of  proof 
at  all  as  to  the  probable  testimony  of  the  count erdefe. dan t  and  his 
wife  here  as  there  was  i  that  case. 
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The  cou;  terplaiatiff  »s  Instruction  No.  6  was  as  follows: 

«'The  Court  Instructs  the  jury  that  it  is  ot  necessary  for  the 
cou  nterplaintiff  to  prove  by  direct  and  positive  evidence  alone 
that  the  deceased  was  la  the  exercise  of  ordi nary  care  and  cau- 
tion for  his  own  safety  aid  that  of  his  automobile  at  a.d  be- 
fore the  tiae  and  place  alleged  In  the  Counterclaim,  but  this 
may  also  be  proved  by  circumstantial  evidence,  that  is  by  proof 
of  such  facts  and  circumstances  as  give  rise  to  a  reasonable 
inference  that  he  was  In  the  exercise  of  due  care,  if  the  facts 
and  circumstances  proved  are  sufficient  to  raise  such  inference." 

The  counterplaintiff's  Instruction  no.  7  was  as  follows: 
"The  court  instructs  the  jury  that, 

"While  the  counterplai.tiff  must  prove  her  case  by  a  preponder- 
ance of  evidence,  still  the  proof  eed  not  be  the  direct  evi- 
dence of  persons  who  saw  the  occurrence  sourht  to  be  proved, 
but  facts  may  also  be  proved  by  circumstantial  evidence,  that 
is*  by  proof  of  circumstances,  if  any,  such  as  £ive  rise  to  a 
reasonable  inference  in  the  mints   of  the  jury  of  the  truth  of 
the  facts  alleged  ad  sourht  to  be  proved,  provided  such  cir- 
cumstances, torether  with  all  the  evidence  in  the  case,  co  - 
stitute  a  prepo  deranee  of  evidence, * 

The  only  objection  thereto  which  the  cou nterdefendant  urges  is 
that  inasmuch  as  there  were  eye  witnesses,  himself  and  his  wife, 
competent  to  testify,  those  i I struct ions  should  not  have  been  gi«B 

In  view  of  our  determination  that  the  couiterdefendant  and 
his  wife  were  not  competent  to  testify,  and  that  due  care  of  the 
decedent  and  negligence  of  the  counterdefendant  may  be  proved  by, 
aaong  other  thi oj  s,  circumstantial  evidence,  we  find  no  error  in 
the  giving  of  these  instructions. 

Accordingly,  the  judgment  should  be  and  is  affirmed. 


#Q     <&"  ^to*  .  AFFIRMED, 

J .    Concurs 
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This   is  an  appeal   by  the   respondents,    Cit0    o     Cre3t    ±111, 
Illinois,   et  al.,   from  an  order  of  toe  County  Court  of   -ill  County 
entered  December  20,   i960  granting  a  petition  of  the  petitioners- 
appellees,   Everett  Cox,    et  al.,   filed  oepteiuber  13,   I960,    to  dis- 
connect cert  in  territory  comprising  approxii&ately  90  aores  from 
the   Cicy  of  Crest  iiill  anc.   disconnecting    the   mam*     in  addition 
to  other  findings,    the  ^ourt  f  oun .    that   the   territory   concerned, 
if  disconnected,   trill  not  be  ca   territory  wholly   bounded  by  one  or 
more  municipalities,    that  being  one  of  the  allegations  of    the  pe- 
tition.    Tne   City  of  Crest  Kill  In  its  answer  to   the  petition  had 
denied,    inter  alia,    "that  seid   disconnected  territory  wiil  not  be 
wholly  bounded  by  one  or  more  municipalities  or  wnolly  bounded  by 
one  or  more  municipalities,   and   a  river  or   a  la*ce." 

:e  proceeding  seeking  a  disconnection  was  under  CU.  24  ILL. 
xw&T.  .AWTS.  (1959>  par.  7-39a,  which,  so  fa*  as  material,  provides 
that: 


' 


Q§ha 


' 


■ 
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"within  one  ;ear  of  the  organization  of  any  municipal- 
ity under   the  provisions  of  articles  2  and  3,   of  this 
Act,   any  territory  which  has  been  included   therein  may 
be  disconnected  from  such  aaunicip&lity  if  the   territory 
sought   to  be  disconnected  is    (li   upon  the   border,   but 
within  the  boundary  of  the  municipality,    I2i   contains 
20  or  more  acres,   \')i    if  disconnected  will  not  result 
in   the  isolation  of   nay  part  of  the  municipality  from 
the  remainder  of   the  municipality,    and    (4  J    if  disco  sine  o  ted 
will  not   be  a  territory  wholly  bounded  by  one  or  more  munic- 
ipalities or  *»holl     bounded  by  one  or  more  municipalities 
and   a  river  or  la  ice,   in   the   following  manner: 

k  written  petition  directed  to  the   county  judge  of  the 
county  in  which  the   territory  proposed  to  be  disconnected 
is   located  and   If   auch  territory  is   located  in  more  than 
one  county  then  to  the  county  judge  of   the  county  in  which 
the  greater  part  of  such  territory  may  be  located,   which 
petition  shall  be  signed  by  a  »&ajorlty  of  the   electo;  «, 
if  any,  residing  within  the   territory  and    also  signed  by 
a  majority  of   t.*e  owners  of  record  of   laud  in  such  terri- 
tory, and  also  representing  a  majority  of   the   area  of  land 
in   such  territory,   snail  be  filed  with  the   cleric  of    the 
county  court  within  one  year  of   the   organisation  of  any 
municipality  under  the   provisions  of  articles  2  and   3  of 
this  ^ot.     The  petition  shall  set  forth  the  description 
of  the  territory  to  be  detached  from  such  municipality, 
shall  allege  the  pertinent  facts  in  support  of  the  discon- 
nection of  such  territory  and   shall  pray   the  county  judc;e 
to  detach  the   territory  from  the  municipality. 

**#**■.«-' 

The  public   hearing  may  be  continued  from  tLue  to   time  by 
the  county   judge.      *fter  such   puolie   hearing   and  having 
heard  any  and   tall  persons  des     1;     to  be  heard,   includ- 
ing the  municipality  and   any  and  all  persons  residing  in 
or  owning   property  in   the  territory  involved  or  in  the 
municipality  from  which  such  territory   is   sought   to  be 
disconnected,   if    the  county  judge  shall  find    that  all  the 
allegations  of  the  petition  are  true,    the  county  judge 
shall  grant   trie  prayer  of   the   petition  and   shall  enter  an 
o. .tier  disconnecting   lbs   territory  from  the  municipality, 
which  order  shall  be  entered  at  length  la  the  recorda  of 
tfea  county  court  and   the  clerk  of  the   county  court  shall 
file  a     certified  copy  of    such  order  with  the  cleric  of 
tne  municipality  from  which  such  territory  has  been  de- 
tached.    If  the  county  judge  shall  find   Mat  x  foe  allega- 
tions  contained  in  tne  petition  are  not   true    then  the 

county  judge   shall  enter  an  order  dismlssl  ^e  same; 

a  a  e  a  e»  *  a  a  a  a  a  a  a  ♦  a  • 

The  City  of  Orest  Hill  was  incorporated  January  22,  i960.  It 
included  within  its  city  limits  all  of  sections  31,  32,  33  and  34, 
Township  36  Worth,  &enge  10  east  of  the  3rd  principal  meridian,  in 
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1  C,unty,  except   for  certain  lands  in    -eotions   31  and   34  aot  aow 
Material.     The    territory   sought  here  to  be  disconnected  «aa   the  west 
half    (ji    of    the  west  half    ($)    of  tie  ooutnwest    .uarter   Uj   of  Sec- 
tion 32  and   that  part  of   the   weafc  half    (|)   of  fcae  Northwest   carter 
Ui   of  Section  32  lying  south  of     certain  property  of  the   Public 
oervice  Co.   of  Northern  Illinois.      The  south  line  of    the  west  half 
(£)    of   the  west  half    (^)    of   the   soutuwest  quarter  (4)   was  the  south 
line  of  section  32,  v«hich  was  the   south  border  or  boundary  or  city 
limits  at.  that  point  of   the  City   of    Crest  Hill  at  that  time.     The 
portion  described  as  that  part  of  tae  west  half    (%)   of  the  northwest 
quarter   L;    of   section  32  lying  south  of  certain  property  of    the  Pub- 
lic   -ervice  Co.   of  Northern  Illinois  extended  north  from  the  west  half 
(g)    of    the  west  half    (3)   of  tae   ■oatfcwaat  garter  {*)    to  a  point 
about  999   feet  south  of    t  e  a.rUi  Hat  of  section  32,    v&ich  was  the 
n  rth   border  or  boundary  or  city   limits  at  that  point  of   the  City  of 
Crest    -ill.     The  territory   sought   to   be  ftiaaaaa— tat  was,   in  other 
vsords,   approximately  a  90  acre  seg^eat  of   Section  32  extending  north- 
ward into  that  section,   lyin*$  gea»r«..ily  on  the  west  side  of    the 
section,   from  the   •   uth  ii?>e  of   the    section   (tae   soutn  city  Units 
of   the  Citv   of  ^rest  &ill  at   that  point  at  that   time),   and  extending 
northward  into  the  City   (whioa  includes  all  of    section  32;    to  within 
about  999  feet  of  the  north  line  of  the    section   (the  north  city 
limits  of  the  City  at  chat  point),      ihe    balance  of  section  32  avirth 
and    east  of    the   territ  r     sought   to  be  disconnected,    and  all  of 
oection  31   (with  an  immaterial  exception;   west  of   that  territory, 
as  well  as  all  of   sections  33  and   34   (with  an  iauaaterial  exception) 
further  east  of  that  territory  were  in  the  City   of    Crest  hill. 

^t  the    time  of    the   filing  of  the   petition,   -epteaber  13,   I960, 
out   of  a  total  of  11,200  lineal   feet  bounding  the  perimeter  of   the 
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tal  ertti  sought    to  be  disconnect  ted     125  feet  thereof  on  and  be- 
ing a  part  of  trie   south  line  of  the  west  nail  vf   the  west  half 
(*/   of  the  southwest  quarter  \k)   of  Section  }2   (the   then  south  eity 
limits^   was  bounded  to  the   south,   beyond  the  then  south  oity  limits, 
by,  and   touohed,    then  unincorporated  territory,  and   the  remainder  of 
11,075  lineal  feet  of  the  area  sought  to  be  disconnected  was  bounded 
by  the  City  of     Joliet  &nd   the  City  of  Crest  Hill.  teraber  16, 
I960,  at  a  special  meeting  called  by  the  Mayor  for  that  purpose, 
the  City  Council  of  the   City   of  Crest  Hill,  a   iuorum  belns  present, 
adopted  an  Ordinance  annexing  to  0re&                            ju  southward  of  its 

en  south  city  limits  at  this  polat  including    the  125  feet  of  there- 
tofore unincorporated  territory  and  certain  land   south  of  the  terri- 
fy now  sought   to  be  detached.     A  M  Ordinance  being  cer- 
tified by  the  City  Clerk  of   the  City  of  Crest  Hill  was  admitted  in 
evidenoe  in  the  disconnection  proceedings,   though  subject  to  the  ob- 
jection of  the  petitioners  as  to  its  materiality  and  validity.     The 
effect  of  the   adoption  of  tnis  annexation  ordinance,   if  v.>lid,   or  If 
tot  subject  to  collateral  attack,   left  the  territory  aow  sought  to  be 
disconnected  unquestionably  wholly  bounded  by  two  municipalities, 
namely,   the  City  oi   Collet  and  the  City  of  Creat  Hill  as  of  the  time 
of  the  order  of  December  20,  I960.     0a  October  27,  I960  at  a  regular 
meetin     of  the   City  Council  of  Crest  Hill  at  which  all   the  i&e&bers 
were  present  the  Oiftj   Council  had  determined,   upon  a  motion  for  re- 
consideration of  the  annexation  ordinance,  not  to  reconsider  the  same* 

it     is  the   fcbmevj  of  the  respondents  that  the  findings  of  the 
County  Court  are  contrary  to  tne  manifest  weight  of  the  evidence 
and  the  law,   that     at   tnu  %Lm   of   filing  the  petition  and  at  the 
time  of  hearing  on  the  petition   the  territory  sought    to   be  disconnect- 
ed if  disconnected   would   be  a  te,  rlt  >ry  wholly  bounded  by  one  or 
more  municipalities,    that  the   state  of  facts  at  the   time   9t  hearing 
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Oil  the  petition  is  deteruint tive  ratner  taan  the  state  of  f«,cts  at 
the   tiiae  of  filing   the  petition,  and   that  the  vtli  .  »f  the  annex- 

ation ordinance  of  oepteiaber  16,  i960  cannot   be  collaterally  attack- 
ed ia  this  proceeding  seeking  to  disconnect  certain  territory  from 
the   city*      i'he   theory  of  the  petitioners  la  that  the  Court  correct- 
ly ordered  the  disconnection  within   the  meaning  and  purpose  of  tne 
statute. 

V«  believe  that  the  trial  court,  while  admitting  into  evidence 
the  certified  copy  of   the  foregoing  ordinance  of   annexation,   subject 
to  objection,  necessarily,   by  implication,   In  its  finding  in  favor 
of  the   petitioners  found   that  annexation  ordinance  to  be  either  la- 
material,   or  void,     The   petitioners  urged  that  this  annexation  ordin- 
ance of  -September  16,  I960  was  not  pro peri y  e  i  in  t  he  31  ty 
of  Crest  tiill  had  no  ordinance       ettin     forth   the  conditions   requir- 
ed for  or  aanner  of  calling  a  special  meeting  of  the  City  Council, 
that  only  verbal  notice  of  the   special  meeting  at  \-vhich  it  was 
adopted  was  given   the  aldermen  a  few  hours  prior  to  the  meeting,   and 
one  of  the  aldermen  did  not  receive  notice,  and    that  It  was     obvious 
that  toe  ordinance  was  passed  in  an  attempt  to  thwart  tae   previously 
filed  disconnection  proceedin ...     Iba    trial  court  made  no  express  find- 
ing as  to  this  annexation  ordinance  as  such  nor  any  express  ruling  on 
the  evidentiary  objections  of  the  petitioners  thereto,      ihe  certified 
copy  thereof  was  admitted  into  evidence  and  was  not  later  stric&en 
from  the  evidence. 

Ml  annexation  ordinance  of   ^epteuber  16,   i960  purports  to 
have  been  adopted  pursuant  to  Oil.   24  ILL.   u:iY.    -"    •    . »   1959.   par. 
7-11.     l*hat  statute  provides: 

"Whenever  any  unincorporated  territory,   containing  sixty 
acres  or  less,   is  wholly  bounded  by  one  or  more  municipal- 
ities or  is  wholly  bounded  by  one  or  more  municipalities 
and  a  river  or  la.<e ,    suoh  territory  may  be  annexed  by  any 
municipality  by  which  it  is  bounded  in  whole  or  Li  part, 
by  tne  passage  of   an  ordinance   to    tnat  effect.       -he 


. 
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or  -se  sue  11  describe  tii«   territory   annexed  ftfti  ■  copy 

I  ereof   together  *ith  an  accurate  Map  of  the  ■  errl- 

t->ry  Khali  be  reoorded  i/i    uie  office  of    fcfcft  recorder   of 
deeds  of   the   coatily  riUMTOlfl   the   annexed   territory  It    Bit* 
ted." 

~s  to  a  city  of  th*  type  of   the  City  of  Crest  aiil,    the  City 
Council  shall  consist  of   the  imyor  and   aldermen;  the   city  course  11 
shall  deterialne   its  own  rules  of   proceeding;  a  Majority  of  the 
corporate  authorities  shall  constitute  a   tfeCYttft  to  da  business;    the 
city  council  may  prescribe,    fey  ordinance,   the  tiwes  and  places  of 
the  council  ieee  tings,  and    the  manner  in  vahich  special  council  meet- 
ing 8  «ay  be  Called,   an •■■■   the  uayor  or  any   three  alderaen  Mty   call 
special  iuee tings  of  the   oJUy  council:     GH.  2k  ILL*  R.EV.  S  »,   1959, 

pars.  9-3?t   9-41,   2«M,...%^   9~,4J. 

A  void  ordinance  is  subject  to  a  dir&et  or   collateral  a-;tao& 
whenever  its  authority  la   invoked  in   a.  judicial  proceeding: 
--i.   -Qlff  v..  a.v.xTi;  at  al.    (1911)   250  111.  i?3;  £  ftf  r--l.   J  ^-.,  etc. 

v.  OHICAflO,  HP  VJIHCY  R  j     ■ .    :'  GO.    (1907>'   231  Hi.   463. 

But,   other  tnan  as  to  a  void  ordinance,    KM  legality  of  pro- 
edings  by  which  additional  territory   ie   added  to  a  muiloii^iity 
cannot  be  inquired  into   except  upon  ft  direct  proceeding   ■ 
warranto,   -   if   the  municipality  has   jurisdiction  wt   i . -athority  to 
proceed  any  mere     errors  or  ii regularities,    if  any,    t  com- 

mitted in  pursuance  of    the  exercise  of   such  jurisdiction  or  authority 
oannot   be  availed  of   in  ft  collateral    ftttftftfc  upon   the  annexation  pro- 
ceedings:     ..••,:.;>  ■!..,  e.;-  rel.     ... .■..:;:•  etc.  v.    gOJg   U910)    247  Hi.   591. 
the   validity  of   the  proceeding  by  fchieh  a  municipal  corporation  is 
created  MftJMt    be  determined  in  a    collateral  proceeding;   an  annex- 
ation of      fcenritorj    is  to  that  extent  a  new  organ i.  ftf  Um 
municipality,   and  an  act   or  ordinance   providii«  for  annexation  is 
sa  aot  for   I          Lag  the  charter  jf   the  city  and   is  upon   the  s&^e 
footing     as    to  collateral  attack  as  en  aot  for   itrtglMftl    incorpor- 
ation;  and    an  annexation  proceeding  of   the   city  council  is  not  open 
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to  collateral  attach  far  any  o erect,    if  any,   In   the  «**•!•*   if 
juris  lotions       ;-:Oi:l. .  ex  rcl.    J     .  -Y  etc.  t.  Si-LXa   U912J   253 

111.   369.     attacks  upon  the   proceedings  by  which  a  municipal  corpor- 
ation la  formed,  or  by  which  territory  is  annexed   to  it  cannot  ordin- 
arily fee  made  in  collateral  actions  but  such  objections  can  only  be 
raised  by  bringing  an  action  of    iuo  warranto:     ?w  -L     ex  rel.  :,:.. 
et  &JU  \  et  al.    (195 5 >    5  *U.    (2)    317.     i»n  illustration  of  a 

direct  attack  upon  annexation  ordinances  by  iuo  warranto  is  j 
ex  rel,  OIL  CQ.  et  al.  v.  VIII  ;1948J 

40O  ill.  82. 

Vve  perceive  nothing  in  either  Gli.  24  Ihh,   luCV.   JTA.T3..  1959. 
par.  7-11  or  par.   7-^fle  that  says  a  municipality  may  not  proceed  to 
annex  unincorporated  territory  by  the  of  an  ordinance  to 

that  effect  under  par.  7-11  when  and   because  and  as  long  as  a  peti- 
tion is  pending  and  undetermined  in    the  bouncy  :-ourt  under  par.   7-39a 
for   the  disconnection  of   an  entirely  different  territory  or  segment 
of  and   then  a  part  of   the  municipality,  -  and    the  petitioners  refer  us 
to  no  oase  so  hold  in  . 

far  as  the  present  r..c..rd  is  concerned  tiiers  is  nothing  to 
Indicate  the  City  of  Crest  Mill  had  no  jurisdiction  or  authority  to 
proceed   to  annex   the  unincorporated  territory  referred  to  in  the 

inanee  of   :  apte^aber  16,   I960  aimply  by  the  passage  of  an  ordinance 
to  thut  effect,  -  it  appairently  had  such  jurisdiction  or  authority 
ttMer  SKf   24  ILL.  .,   19ft9*   par.   7-11.     *n  ordinance  to 

t  effect  waa  In  faot  passed  at  a  special  seating  of  tne  Uity  Coun- 
cil, which  meeting  was  called  by  the   ^ayor,     t  which  a  majority  of 
the  corporate  authorities,  com*  t  toting  a  quorum,  were  present,   it 
was  passed  by  the  unanimous  vote  of  those  present,   and   it  was  for  the 
Council  itself  to  determine  its  own  rules  of  proceeding.     Under 
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o'roujwstaaces,  aay  acre  errors  or  Irregularities,   if  any,    that 
may  have  bean  costal  tted   L    pursuance  of  the  exercise  of  auoh  juris- 
isdiction  or   authority   taaaot    be  availed  of   la   this   collateral 
attack  upon  the  annexation  proceedings* 

we  are  of  the  opinion  chia   ordinance  of  annexation  pass- 

ed on  -eptember  16,  I960  was  not  -void,  and   that  its  validity  could 
not  be  collaterally  attached  in  the  present  disconnection,  proceed- 
ing, and   that  for  the  present  purpose  and  present  proceeding  it  must 
be  considered  to  be  in  effect.     It  is   relevant  and  material.     a 
properly  certified  copy  is   in  evidence  sad  was  not*  stric&en  from 
the  evidence.      It  cannot   be  overlooked. 

It  would   farther  appear  from  £&:    ..  j^:.^L.. 

.  ,.;  -^i.  :.-■    ^i>  Uv54>   4  Hi.  ^pp»   U)   131  that  the  determination 
of  the  Court  in  a  case  of   this  type   should    be  made  on  the  state  of 
the   facts  as  they  exist  at   the  tUie   of   the   hearing  or  final  disposi- 
tion of  the  case  rather  Uu-.n  as  they  may  have  been  at   the  time  of 
toe   filing  of   the   petition  to  disconnect,   if    r.nere  is   a  material 
difference,   -  wnere  under  the  state  of  the  facts  at  tiie  tiae  of  the 
filing   of   the  petition  the  Court  would   have  had  jurisdiction  «ad   the 
petitioner  would   have  been  entitled  to  relief  but  under  the  state  of 
facts  at   the   time  of  the  hearing  or  final  disposition  the  Court  would 
not   fiave  had  jurisdiction  sad   the  petitioner  i«>uld  not  have  been  en- 
titled to  relief.     In  that  case  the   petition  for  disconnection  con- 
tained  the  signatures  o:    the   owners  of    twenty  or  more  acres,  pursuant 
to  the  applicable   statute.     Before  the  hearing  one  of    the  owners 
withdrew  his  name  and   cook  a  voluntary  nonsuit,   so   that  those  peti- 
tioners remaining  owned  or  represented  less   than  twenty  acres.     Be- 
cause the  psU-tion  no  longer  contained  the   reoalsita  signatures  as  to 
the   requisite  minimum  number  of  aores   the   trial  court  dismissed  the 
petition.     The  Appellate  Court  in  affirming  had  this  to  say,  p.  133- 
134: 
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Hi.   577,   91  **•*"•   70? ;, 'a  pe tltion  was  filed  la  the 
County  Owtti  one   year  after  the  district  was  organ- 
ized praying  that   the  whole   system  of  proposed  work 
mi;  ht   be  abandon*  <1  and  the  district  abolished,     there 
the  County  Court  allowed  the  voluntary  vdwirawal  of 
several  petitioners  before  any  hearing,   leaving  the 
remaining  petitioners  without   the   requisite  ownership 
of  acreage  prescribed  by  statute,    and  dismissed  the  pe- 
tition,    in  that  oase,   as  In  the     case  at  bar,    it  was 
contended  that  tne  tiiae  of  filing  the  petition  determin- 
ed the   status  of  the  case  and   that  petitioners  had  no 
rignt  thereafter  to  withdraw  tneir  navies.        m  Gourt 
concluded   that  a  oonrrary  rule   was  established  in  sim- 
ilar cases,    citing   i:j.'::L:.yh:  v»  x 
198  HI.   205,  65  *«.%.   76.  and  &t£iL  y.   a-'w^." 
OK.. I                       0J,   216  Hi.   56,   74  ».  a.  691." 

the   same  principle  was  applied,    in  Vbrying  factual  situations, 
in  LlTTlXI,  et  al.  v.   i  (1902)   198  Hi.   205,  tt| 

et  al.  v.   t-QLaiJ  ;.-  -a.CT  (1905J    216  111.   56,   and   BOSTON 

v.  5Jf  11910)   244  111.   577-     **y  analogy  to 

whet  was  said   In  BfeSTOS  v.  J  gjg,   supra,  at 

p.   579,   it  is    the  order  of  the  County  Court,   if  and  when  entered, 
and  cot  the  mere  presentation  of    .he   petition  therefor,  whioh  discon- 
nects territory  from  a  aunioi polity  under  the   statute  involved  in  the 
case  at  bar. 

I   therefore  believe  that  one  of    the  statutory  sireaents  for 

disconnection  on  this   petition  to  disconnect  was  not  iaet  as  to  the 
area  concerned  as  of  the  time  oi  rearing  or  final  disposition  of 

the   case,  na&ely,    that  the  territory  sought  to  be  disconnected  if  dis- 
connected will  not   be  a  territory  wholly  bounded  by  one  or  more  munic- 
ipalities,  in  view  of    the  ordinance  of    annexation  of  September  16, 
I960  of  the  9§k%$   of  o>est  Kill.     In  t.hose  respects  the  order  of  i>e- 
eeiuber  20,   I960  is  contrary  to  the  manifest  weight  of  the  evldemoe 
end  the  lew. 

x*   ••"••^L;.  ex  rel.  r...'\      -  ^  v.  ^   ■■>:&     et  si.    (1899)   181  Hi. 
315,   referred   to  by  the   petitioners,   it  was  iield  that,  where  a  pe- 
tition had  been  filed  in  the  County  Gaurt  for  an  eleotion  to  organ- 
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ize  a  villas*  of  #orth  Chicago   in  a  oertoia  theretofore  unincorpor- 
ated area  and  was  stli  kftlag  and  undeteriained,  an  attempted  sub- 
sequent annexation  proceeding  by   toe  City  of     auieegan  as   to  certain 
of   that  same    territory  was  Illegal  ana  to  id.     The   seme  thing  in   prin- 
ciple is  held   It  ttfrTr  Of  1A8?  flf .  L  v.   TOUOriSTTg  et  al.    (1958)   14 
111.    (2>   243,   also  referred  to  by  the  petitioners.      Ihe    question  in- 
volved in  those  esses  >as    iUite  different   from  that  involved  here. 
*dso,   the  territory  concerned  in   those  cases  as   to  the  organization 
of  a  village  or  city  was  the  aa-ae ,   so  far  as  material,   as  the   terri- 
tory involved  in  the  later  annexation  proceedings,  whereas  here  the 
pending  disconnection  proceeding  does  not  concern  the   suae  territory 
as  does  the  later  annexation  proceeding.     'fhe  disconnection  aad  annex- 
ation proceed!  ns  here,    respectively,  are  not  conflicting  proceedings 
in  the  sense  the  petitioners  urge,  whereas    ,he  village  or  city  organ- 
ization proceedings  and  the  annexation  proceedings,  respectively,    In 
the  eases  cited  were  conflicting  proceedings  as  they  sfgs*      v.-   .."■.■■/iff 

et  al.  v.   Ci:  H|S  (1949 '    337 

111.  *-p9»  263,   the  principal  regaining  case  cited  by  the  petitioners 
has,  we  believe,   no  significant   resemblance  to  the  oa:*e  at  bar  and  is 
not   applicable. 

Ths  motive,   if  any,   of   t  ttf  Council,  of   the  City   cf   Crest  hill 

in   passing  this  annexation  ordinance  at  its  special  oestlmg  on   ieptem- 
ber  16,   i960,  three  days  after  the  oners'   suit  was  filed,   and  in 

declining  to  reconsider  the   seme  at  its  regular  ok  •  ting  October  27, 
I960,  may  not  here  be  inquired  into  in  an  effort  to  nullify  that  pro- 
ceeding of  the  City  of  Crest  Hill. 

:e  order  granting  the  petition  to  disconnect  and  disconnecting 
the  territory  concerned  is  in  error,  and  is,  accordingly,   reversed, 
and   the  cause  is  remanded  with  directions   to  dismiss  the  petition* 

C%ltb  directions. 


SPIVEY,    P.    J.    and  WRIGHT,    J.,    concur. 

-   I 
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Honorable  Randall  S.  Quindry,  Presiding  Judge 


Scheineman,  J. 


This  is  an  appeal  by  plaintiff  from  a  directed  verdict 
for  defendants.    The  defendants  contend  the  appeal  should  be  dis- 
missed because  there  was  no  final  judgment  from  which  to  appeal. 

The  plaintiff  concedes  that  no  final  judgment  had 
been  entered  by  the  court  when  the  notice  of  appeal  was  filed,  and 
the  record  contained  nothing  purporting  to  be  a  final  judgment. 
It  does  show  by  the  judge's  minutes  that  at  the  conclusion  of  the 
trial,  the  court  directed  a  verdict  for  the  defendants,  and  the 
verdict  was  returned  as  directed. 

Some  five  months  after  the  notice  of  appeal  was  filed, 
the  plaintiff  filed  a  motion  in  the  trial  court  for  judgment  on  the 
verdict  nunc  pro  tunc.    After  hearing,  this  motion  was  allowed, 
and  judgment  entered. 


/ 


Thereafter,  plaintiff  filed  in  this  court  a  motion 
"for  leave  to  amend  record  and  abstract,  "  to  show  the  proceed- 
ings of  the  court  below  after  the  notice  of  appeal  was  filed,  and 
to  show  the  nunc  pro  tunc  judgment  on  the  verdict  and  revised 
minutes.    This  motion  was  taken  with  the  case,  and  must  now 
be  ruled  upon. 

The  defendants  cite  Brehm  v.  Piotrowski,  409  111.  37 
and  Wolcott  v.  Village  of  Lombard,  357  111.  621,  both  of  which 
appear  to  hold  that  when  notice  of  appeal  is  filed  the  jurisdiction 
of  a  reviewing  court  attaches  immediately,  depriving  the  local 
court  of  jurisdiction,  and  the  reviewing  court  has  no  jurisdiction 
to  review  proceedings  of  the  local  court  which  occurred  after 
the  notice  of  appeal  was  filed.    The  plaintiff  contends  these 
cases  may  be  distinguished.    ¥/ithout  further  consideration  of 
that  point,  this  court  finds  the  appeal  must  be  dismissed  on  other 
grounds,  and  the  motion  to  supplement  the  record  must  be  denied. 

The  verdict  of  the  jury  is  the  basis  upon  which  the 
judgment  of  the  court  is  entered  and  is  not  the  judgment  of  the 
court.    The  verdict  is  not  subject  to  review  by  appeal  until 
judgment  is  entered  thereon,  and  when  the  record  fails  to  show 
a  final  judgment  there  is  nothing  to  review  and  the  appeal  must 
be  dismissed.     People  v.  Montgomery,  365  111.  478,  481; 
Le  Menager  v.  Northwestern  Barb  7. ire  Co.,  296  111.  App.  568; 
Mitchell  v.  Eareckson,   250  111.  App.  508. 

Since  the  court  directed  a  verdict,  no  doubt  it  was 
intended  that  judgment  be  entered  thereon,  but  through  some 
delay  or  oversight,  this  was  not  done.    The  rule  is:    "The  amend- 
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ment  or  nunc  pro  tunc  entry  may  hot  be  made  to  supply  judicial 
ommissions  *  *  *  or  to  show  what  the  court  might  or  should 
have  decided,  or  intended  to  decide,  as  distinguished  from 
what  it  actually  did  decide  *  *  *.  "    30  A   Am.  Jur.  Judgments, 
Sec.  606. 

The  reason  for  this  rule  has  been  often  stated. 
Referring  to  entries  nunc  pro  tunc,  it  is  the  rule:    "The  judg- 
ments and  records  of  courts  cannot  rest  in  parol  or  upon  so 
uncertain  a  foundation  as  a  personal  recollection  of  the  judge 
or  any  other  person  *  *  *  Where  there  is  no  minute  or  memorial 
in  the  records  of  the  court  to  show  that  judgment  was,  in  fact, 
pronounced,  it  can  not  be  so  entered.  "    Stein  v.  Meyers,  253 
111.  199;    Mackv.  Polecat  Drainage  Dist. ,  216  111.  56.    See 
also  the  cited  section  on  judgments,  30A  Am.  Jur.    Sec,  606. 

The  plaintiff  cites  a  number  of  cases  contending 
they  are  contrary  to  this  rule,  but  our  examination  thereof 
discloses  they  are  not  in  point.    Amendments  to  names  and 
titles  are  not  in  point  nor  amendments  and  nunc  pro  tunc 
orders  which  are  based  upon  a  minute  made  at  the  previous 
date. 

One  of  the  cases  cited  is  definitely  against  plaintiff. 
In  re  Young's  Estate,  414  111.  525,   112  NE  2d  113.    There  the 
court  had  approved  an  executor's  final  report  and  made  a  minute 
thereof.    In  accordance  with  the  practice  in  that  court,   a  photo- 
stat was  made  of  the  minute  and  preserved  in  the  court's  records. 
Later  the  court  attempted  to  discharge  the  executor  on  the 
previous  date,  and  attempted  to  amend  the  minute  to  that  effect. 
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This  was  held  improper  for  the  reasons  above  stated. 

In  view  of  the  absence  of  any  record  or  minute  on 
which  to  base  a  judgment  prior  to  the  filing  of  notice  of  appeal 
the  motion  for  leave  to  amend  the  record  and  abstract  is  denied, 
and  there  being  nothing  to  appeal  from  this  appeal  is  dismissed. 

Appeal  Dismissed. 


Hoffman,  P. J.,  and  Culbertson,  J.  concur. 
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IN   THE 

APELLATE  COURT  OF   ILLINOIS 

SECONlKDI  STRICT,   FIRST  DIVISION 

MAY- TERM,    A.D.    1961 


ERNEST  BASSI,  TRUSTEE  and 

PUTNAM  COUNTY  BANK,  a  corporation, 


V 


/ 


Plaintiff e- Appellees, 
/  vs. 

DOIULD  LaNGLOSS  and  ELMA  LANGLOSS, 

Defendant s- Appellant s . 


P/A  U  L  v.  w  L 

al  from  the 


Circuit  Court, 


) 
) 


Marshall  County. 


McNKAL,    J.    - 


I.A^14 


In  Bassi  v.  Langloss,  28  111.  App.  2d  97,  170  N.E.  2d  644, 
this  court  considered  the  question  whether  a  county  judge  is  qualified 
to  act  as  an  attorney  in  a  foreclosure  proceeding,  V;e  ruled  that  the 
practice  of  law  by  a  county  judge  is  against  public  policy  and  reversed 
a  decree  of  foreclosure  entered  by  the  circuit  court  of  Marshall  County. 
The  Supreme  Court  granted  leave  to  appeal  and  approved  our  ruling, 
but  postponed  the  effective  date  of  the  principle  involved  until 
December  3,  1962.   Bassi  v.  Langloss,  22  111.  2d  190,   174  N.E.  2d 
682.   Accordingly,  the  Supreme  Court  reversed  and  remanded  the  cause 
to  this  court  to  consider  the  remaining  issues  on  the  appeal. 

The  only  question  not  determined  on  our  previous  consideration 
of  this  case  is  the  matter  of  appellees'  cross-appeal  concerning  the 
amount  of  the  fee  allowed  their  attorney.   The  facts  upon  which  the 
cross-appeal  is  based  are  fully  set  forth  on  pages  100  and  101  of 
28  111.  App.  2d.   In  brief,  Attorney  Pace  testified  that  in  his  opinion 
the  usual,  customary  and  reasonable  fee  for  plaintiff's  counsel  would 
be  $500.   Judge  Pucci  testified  that  his  fee  should  be  *775-   However, 
plaintiff  Bassi  testified  before  the  Master  that  when  defendants 
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tendered  the  amount  due  on  the  foreclosure,  Judge  Pucci  stated  that 
he  would  accept  |250  for  his  services.  On  this  evidence  the 
chancellor  fixed  Judge  Pucci *  s  fee  at  $350.   Cross-appellants  contend 
that  the  fee  should  have  been  fixed  in  an  amount  not  less  than  $500 
nor  more  than  #775.   Since  the  evidence  supports  the  fixing  plaintiff's 
attorney's  fee  at  any  amount  not  less  than  $250  nor  -rore  than  |775, 
and  Mr.  Bassi's  testimony  that  Judge  Pucci  was  willing  to  accept  $256 
was  not  contradicted,  we  cannot  say  that  the  chancellor's  determination 
as  to  the  amount  of  the  fee  was  clearly  against  the  manifest  weight  of 
the  evidence. 

It  is  our  opinion  that  the  cross-appeal  should  be  denied, 
and  that  the  decree  of  the  circuit  court  of  Marshall  County  should 
be,  and  it  is  hereby,  affirmed. 

Affirmed . 


SMITH,  P.J.,  and  DOVE,  J.,  concur. 
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GERTRUDE  E,   ISfSS,   lac;  ,:- .^ent 


Clerk  Appelate  Court  SecoiiiCistriet 


tlAi-VIAX  H*  i>GAhE,   Petitioner, 

Plaintiff  -Appellant  , 


V3, 

tRUUS  S*  &3T&E  and  J*  E* 

"  SYEK,  Guardian  ad 

..rude  &•  Estee, 
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Kano  County, 
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Sefeiidants-Appeilees*      } 
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SPIVEI—  P.   J, 

This  is  HI  appeal  from  an  order  of  the  probate  Court   of 
Kane  County,  Illinois,  which  order  was  dated  October  It,  Xy6Q.  The 
order  denied  a  rot it ion  for  thy  appointment  of  fe  conservator  for 
Gertrude  E*  Eatee,  and  Marian  M,  Doana  v&s   directed  to   return  assets 
to  Gertrude  E,  Estee  which  Marian  M.  Doane  held  by  virtue  of  an 
appointment  as  Mrs.  Satee's  conservator  M  '•  .:/>t  archer  ?,  I960,  tfet 
order  of  appointment  of  September  ?,  1?60  was  vacated  on  September 
15,  iv60. 

On  September  I,  I960,  Marian  Kg  boane  filed  toff  petition 
pursuant  to  Section  115  of  the  Probate  Act,  Chao,  3,  Sect,  26?,  111. 
Kev.  3tat,  1959,  for  the  appointment  of  a  conservator  for  Gertrude 
E.  Estee.  Ilarian  Doane  is  a  niece  and  the  only  relative  living  in 
the  I  i  Uate  locality  of  Gertrude  Estee. 
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The  petition  aliened  that  lira.  dstee  was  incapable  of 
MUMMfll  her  person  or  estate  because  of  Imperfection  and  deter- 
ioration of  mentality,  and  that  the  value  of  the  incompetent's 
personal  estate  was  ^100,000,  and  the  value  of  the  real  estate 
was  $.10,000. 

Attached  thereto  was  the  affidavit  of  William  G.  Eilert, 
M,D,  The  affidavit  stated  that  he  had  practiced  medicine  in  Aurora, 
Illinois,  since  iv36,  and  that  he  trained  at  Northwestern  University 
and  had  general  experience  in  surgery  and  psychiatric  care  of  aged 
patients*  He  stated  that  he  had  attended  Gertrude  E.  Estee  since 
194S  as  a  flatly  physician,  and  saw  her  frequently,  professionally. 
In  the  affidavit  in  support  of  the  petition*  Eilert  stated  that  he 
had  made  an  examination  on  August  12,  i960,  and  found  Mrs.  Estee 
physically  in  fair  health  except  for  osteoarthritis.  However, 
mentally  »he   evidenced  marked  forgetfuiness,  iiap&ired  judgment, 
and  hallucinations  that  her  long  deceased  husband  had  just  left 
the  house  and  was  bringing  an  undesirable  &uest  to  dinner. 
found  some  disorientation  as  to  time;  and  stated  that,  in  his 
opinion,  Mrs.  Gertrude  Estee  was  incapable  of  managing  her  estate 
ana  was  incompetent,  ana  that  the  Court  should  appoint  a  conser- 
vator of  the  estate  and  person  of  Mrs.  Estee. 

Thereafter,  summons  was  issued  and  service  had,  and  a 
hearing  held  on  September  6.  On  September  ?,  the  Probate  Court  of 
Kane  County  appointed  Marian  Coane  her  conservator.  Following  the 
appointment,  Mrs.  Doane  duly  qualified. 

On  September  13  a  hearing  was  held  relative  to  the 
petition  of  Mrs.  Estee  for  revocation  of  the  letters  of  conser-      \, 
vatorship  under  Section  IZt   of  the  Probate  Act,  Chap.  3,  Sect. 
2  0,  111.  Rev.  3tat.  i959«  ihe  court  appointed  J.  E.  Brunnemeyer 
Guardian  ad  Litem  for  Mrs.  Estee  over  the  objection  of  the  con- 
servator that,  as  Attorney-in-Fact  for  Gertrude  Estee,  J.  E. 
Erunnemeyer  was  an  interested  party  to  the  proceeding. 
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Various  other  proceedings  were  had,  not  necessary  for 
consideration  herein,  all  of  which  caused  the  Court,  on  September 
15 $   to  enter  an  order  vacating  the  order  appointing  Irs.  Doane. 

On  October  4,  i960,  the  hearing  was  held  on  the  original 
petition  of  Marian  Doane  for  the  appointment  of  a  conservator. 
On  October  18,  ly60.  the  court  entered  an  order  nunc  pro  tunc  as 
of  October  14,  i960,  denying  the  petition  and  directing  that  Mrs. 
Estee* s  assets  be  returned  to  Mrs.  Escee  upon  her  paying  fees  of 
the  Guardian  ad  Litem,  Karian  doane  and  Attorney  Richard  C.  Hamper 
(attorney  for  Marian  Doane). 

We  feel  that  a  rather  detailed  recitation  of  the  evidence 
is  required.  As  abstracted,  the  evidence  discloses  the  following J 

Mrs.  Doane  testified  that  Mrs.  Estee  was  her  only  iivi 
relative.  Mrs.  Estee  had  a  niece  living  in  Oregon  and  two  other 
nieces,  whose  addresses  were  unknown,  Mrs.  Doane  stated  that 
she  had  lived  next  door  to  Ilrs.  iistee  for  twenty  years  under  a 
wonderful  relationship,  which  continued  until  two  weeks  ago.  In 
October,  195 V>  Krs.  Estee  started  calling  Mr.  Brunneaeyer  and  her- 
self about  her  mother-in-law  and  husband,  who  were  dead,  and  felt 
that  they  were  back  with  her.  Mrs.  Doane  discussed  this  with  id*. 
Brm    ,,  or  and,  as  a  re-suit,  hired  a  Mrs.  Stapleton  to  live  with 
Mrs.  Estee.  Mrs.  Stapleton  fell  in  April  or  May,  I960,  and 
thereafter  was  physically  unable  to  live  with  lira.  Estee.  At 
that  time  Mrs.  Estee  called  Ilrs.  Doane  and  stated  that  ilrs. 
Estee* s  husband  was  back  with  her  and  a  couple  was  living  upstairs 
in  her  home.  These  conversations  with  Irs.  Estee  started  in  the 
morning  and  continued  off  and  on  until  night  tine.  Irs.  Doane 
conferred  with  Mr.  Brunnemeyer  and,  as  a  result,  a  irs.  Farnsworth 
and  a  i*rs.  Harris  were  engaged  to  live  with  Mrs.  Estee.  Mrs*  Doane 
has  lived  in  Geneva  two  years  and  has  seen  Mrs*  Lsx.ee  once  or  twice 
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a  week  during  that  time.  Mrs.  IHHH  told  Mrs.  Doane  that  Mr, 
Brunnemeyer  made  out  checks  Tor  her  and  took  care  of  her  affairs, 
Mrs.  Sstee  loaned  the  witness  ^3,000  on  a  five-year  note  at  %, 
and  Mrs*  Deane  had  paid  the  interest,  Mrs.  Doane's  daughter 
borrowed  ^1,000  from  Mrs,  Estee,  which  had  been  repaid,  and  Mrs. 
Estee  loar.sd  ^2, 000  to  Mrs,  Boane's  son  when  he  was  i  j ....  d.ng  a 
home. 

On  cross-examination  she  testified  that  she  is  employed 
full  time  in  the  Aurora  School  District  and  has  had  trai;  .   in 
the  field  of  investments  as  conservator  of  her  mother's  estate  and 
in  W icing  property  which  she  individually  owned.  She  had  con- 
sulted with  Mr.  Brunnemeyer  at  his  office,  accompanied  by  Mr.. 
Hamper,  at  which  time  Mr,  i'runnemeyer  said,  "The  .a:  I  vd.il  handle 
the  estate  and  get  a  conservator." 

Dr.  Eiiert  testified  that  he  had  examine.  -  §«  Sstee 
on  August  12  and  September  %   and  had  then  executed  affidavits 
as  to  her  condition  following  such  examinations.  He  stated  that 
during  the  past  year,  she  was  for  her  age  in  good  physical  health 
and  had  been  up  to  a  period  during  the  year  in  -;ood  iiental  health. 
About  June  she  told  him  of  hallucinations  about  her  deceased  hus- 
band and  mother-in-law.  At  the  tisse  she  had  blood  pressure  higher 
than  normal.  There  were  periods  when  her  hallucinations  would 
occur,  but  between  those  periods  there  would  be  no  signs  of  dis- 
order. At  the  time  of  the  hallucinations  she  was  extremely  uneasy 
and  deceased  relatives  became  real  to  her  and  she  reacted  to  these 
conditions  as  though  they  were  alive  and  was  motivated  by  them,  and 
at  these  times  she  was  disoriented  in  regard  to  time.  The  halluc- 
inations happened  several  times  and  would,  la  his  opinion,  become 
worse;  during  these  periods  she  would  not  be  capable  of  good 
judgment  and  the  nnaging  of  her  own  affairs.  Dr.  Eilert  stated 
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that  in  his  opinion,   firs.  Listee  was  competent  when  not  in  these 
unprodic tabic  periods  of  hallucinations,  but  that  during  periods 
or  hallucinations,  she  was  not.  He  believed  that  she  should  not 
be  left  alone  and  he  had  recommended  nursing  care,  and  Icose 
Farnsworth  and  Pauline  Harris  were  employed  to  care  for  her.  He 
signed  an  affidavit  In  his  office,  at  which  time  Mr.  Hamper  a: 
MMRNi  Doane  were  present.  He  examined  Mrs.  Sstse  on  September  C, 
but  his  statement  was  a  result  of  previous  exarainat:      . ;.  . g  from 
a  request  by  Mr.  Brronneseyer  that  he  see  :xs.  Ki&MN  He  testified 
that  on  September  8,  I960,  she  was  free  of  delusions  and  was  com- 
petent. He  further  stated  that,  if  sho  had  someone  living  with  her 
that  she  liked,  it  would  be  a  preat  help.  Her  blood  pressure  had 
something  to  do  with  her  condition  but  it  wasn't  as  much  as  soli- 
tude. He  saw  Mrs.  Estee  at  two-week  or  ten-lay  intervals  from 
June,  and  he  had  observed  durinr.  those  visitations  that  she  haa 
misplaced  medicine  and  didn't  know  whether  she  had  taken  it  or 
not.  On  one  occasion  she  l©*fc  her  keys  arid  was  prepar    .  meal 
for  her  deceased  husband.  He  was  glTCft  checks  at  the  end  of  the 
month  for  his  services  signed  by  I-jrs.  dstee. 

Mrs.  Estee  was  called  under  Section  60  of  the  Practice 
Act.  She  stated  that  she  is  $5  years  old  and  had  lived  at  420 
Walnut  Street  for  many  years.  She  was  unable  to  state  whether  she 
owned  any  property  now,  but  said  she  owned  the  property  she  lived 
in.  She  had  not  looked  into  whether  she  owned  a  farm  but  should 
have  inherited  one.  She  said  she  owned  stocks  and  bouds  and  owned 
no  other  property.  Then  she  indicated  she  had  an  account  in  the 
First  National  Bank  of  Aurora  (a  bank  not  in  business  since  1936). 
Mrs.  Estee  testified  that  she  had  owned  some  diamonds  which  she 
lost  within  the  past  two  years.  She  admitted  that  she  had  halluc- 
inations for  awhile  ri^ht  after  her  husband  and  his  mother  died 
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and  said  that  she  would  be  more  likftly  to  have  them  under  those 
conditions.  She  did  not  know  or  recognise  her  attorney,  Donald 
Puckott,  and  never  had  talked  to  him.  She  claimed  that  she  had 
known  lir.  |Mn«Ng or  for  a  ion,  time  but  said  she  did  all  of  her 
business  affairs  herself  and  did  not  remember  his  helping  her  make 
out  checks.  She  asserted  she  knew  what  a  power -of -attorney  was 
but  never  had  executed  one.  The  witness  aliepeu  that  she  had  a 
will  but  refused  to  tell  the  Gouru  where  it  was,  and  stated  that 
she  had  been  in  court,  once  before  within  a  month,  but  had  no  rec- 
ollection why  she  was  there. 

Hose  Farnsworth  testified  that  she  was  a  licensed  nurse 
ar;d  had  been  employed  by  Mr.  flfr'liiiBa    P  to  care  for  Pre,  Estee 
for  a  period  of  five  or  six  weeks.  Durinp  this  time  Kr««  karns- 
worth  prepared  breakfast  and  rendered  personal  care  to  i-Irs.  Estee. 
Mrs.  Farnsworth  ordered  groceries,  took  Ijrs.  Stf&e*  to  the  foot 
doctor  and  dentist,  and  shopped  for  her.  vfaen  the;,;  w  ;..■•..  i 
bakery,  Mr**  Estee  wanted  twelve  rolls  because  cf  the       iksR. 
I-Irs .  Farnsworth  testified  that  when  taking  a  cab,  Mrs.  Estee  paid 
the  driver  but  would  again  try  to  pay  the  witness  after  return i 
hone  and  then  would  try  to  j  ay  her  a;,ain  fifteen  ilmtfcaa  e...r. 
Her  employment  was  terminated  by  Mr.  Brunne     on  3e.     r   16, 
i960*  Mrs.  Estee  at  tines  seemed  rational  and  fnen  would  have 
hallucinations  about  her  husband.  The  witness  said  Irs.  Estee 
was  always  losing,  things  and  became  panicky  oecause  she  eouidn*t 
them,  and  that  she  couldn't  find  her  diamonds.  2rs.  Estee 
ordered  extra  lochs  for  the  doors  because  she  thou.    AT  deceased 
brother  was  coming.  Prs.  Estee  could  tell  the  rear  but  not  the 
day  of  r,he  rsonth.  The  witness  tm$  Mrs*  Estee  Wftke  out  «M  Ife* 

.  : ■  .     er  make  cut  other  checks  in  IiT3.  Bstee'a 
behalf.  Mrs*  Estee  had  nothing  to  uc  with  lk»nninatin£  her  employ- 
ment. The  witness  did  not  feel  Iks.   Estee  was  capable  of  managing 
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her  affairs  and  she  had  formed  that  opinion  a  week  or  so  aft  or 
commencing  her  employment. 

Pauline  Harris  testified  that  she  w&s   employed  from 
August  12  until  September  16,  when  she  was  discharged  by  Ilr. 
Brunne:..eyer,  She  took  caro  of  Irs.  33tee  at  night  if  Irs,  Bstee 
couldn't  sleep  and  rot  up  and  wandered  around,  ;:rs.  Lstee  was 
said  to  be  afraid  of  someone  breaking  in,  was  fearful  of  the  dark, 
and  would  close  windows  and  doors  on  -one  hottest  days  and  nights. 
The  witness  stated  that  l-rs.  Estee  had  hallucinations  and  was  very 
forgetful.  One  evening  iirs.  Sstee  made  the  bed  for  her  brother  and 
stated  she  did  not  want  to  disturb  Mr,  Sstee,  The  witness  the 
stated  that  both  of  those  persons  were  deceased.  At  times  Mrs, 
Estee  was  mentally  upset  and  far  into  the  night  discussed  that 
her  deceased  brother  was  HiWlUfl,  in  and  hiding  her  keys  and  stated 
that  he  was  spending  his  money  and  not  hers,  She  mentioned  losi; 
her  diamonds.  In  the  opinion  of  Pauline  Harris,  MftN  Sstee  was  not 
capable  of  managing  her  own  affairs  without  help. 

On  cross-examination,  she  stated  there  was  an  occasion 
when  Krs,  Estee  was  very  badly  upset  in  regard  to  money  that  was 
being  paid  the  witness.  The  witness  said  she  was  pari. v.  ,;1.25  per 
hour,  and  Mrs*  Famsworth  received  gi,?i>  per  hour,  and.  Vxs,   Estee 
liked  the  witness  and  Igrs,  Farnsworth, 

The  testimony  on  behalf  of  Mrs,  Estee  was  that  of  Dr. 
rnard  E,  Moisant  and   J,  g,  riumemeyer, 

Dr,  Ik>isant,  after  relating  his  connection  with  St, 
Charles,  3t,  Joseph  and  Copley  Hospitals  in  Aurora,  and  general 
supervision  of  Kercyvilie  3anitariom,  testified  chat  he  had 
examined  Mrs,  Estee  on  September  16,  He  stated  that  her  blood 
pressure  was  normal,  she  was     nerally  good  physical  condition 
for  her  age,  well  dressed  and  well  groomed,  arid  that  her  memory 
a  little  cloudy  and  slow.  The  doctor  stated  I  Irs.  Estee  told 
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him  of  the  problem  of  her  hallucinations.  He  testified  that  she 
had  sense  arthritis  arid  was  feeble,  but  his  opinion  was  that  she 
definitely  was  competent  at  the  frfliif  of  Ms  examination. 

On  cross-exainination  he  stated  he  had  seen  Mr**  Sstee 
only  on  September  16  and  that  pfcior  to  that  ti^e  nr.  Puckett  had 
called  him   and  acquainted  hiin  with  the   fact  that  3he  hud  hallucin- 
ations, and  that  MMfe  Sstee  told  hii»  of  visual  and  oral  impressions 
of  hallucinations.  #hen  one  is  under,,.  ..   hallucinations,  ha 
stated,  it  is  quite  possible  that  they  wouiu  be  disoriented;  and 
it  is  also  possible,  but  not  probable,  that  while  suffering  froc; 
an  hallucination  one  could  carry  on  noraai  business  and  be  competent. 

J.  E.  Brunnemayer  testified  that  he  had  beeri  attorney 
for  Mrs.  Estee  for  a  number  of  years*  He  identified  Guardian  ad 
Litems  bbihibit  Me*  2,  bein  a  general  power  of  attorney  given  ±. 
by  Mrs*  Estee  dated  October  1,  ±95?,   authorising  hin  to  transact 
al_  of  her  business  affairs  as  attorney-in-fact,  tie  stated  he  saw 
•  i"3.  Sstee  at  least  once  a  weak  during  the  precebi;;,;;,  year  and  had 
received  numerous  phone  calls  from  her  about  her  business  matters, 
and  that  during  the  MiBtte  of  August,  she  cabled  hir.i  constantly  for 
any  assistance  she  needed.  He  hired  two  nurses  at  the  request  of 
ibrs.  Donne.  2xs.  Estee's  condition  warranted  MMHH        with 
her,  and  he  did  this  under  the  power-of -attorney  plus  Ers.  Sstee's 
ft*  -  .,  he  said*  He  filled  out  checks,  computing  the  amounts  for 
nurses  hired  and  Ers.  Estee  sept  her  own  books  accurately.  He 
checked  the  check  stubs  and  found  no  misi-i&riabement  by  her  of  any 
of  her   affairs.  He  was  advised  by  I-Jrs.  Estee  of  three  personal 
loans  to  her  niece's  family  and  a  loan  to  Krs.  Farnsworth,  which 
he  advised  was  not  proper.  In  his  opinion,  Mrs.  Estee  was  capable 
of  Msa     her  own  property,  with  the  limitation  that  3he  needed 
around-the-clock  companionship  and  with  a  qualification  that  she 
has  '-he  assistance  of  hiuself  or  so;  teone  ei3e  under  a  power-of- 
attorney.  He  did  not  think  hallucinations  would  interfere  with  the 
handling  of  her  property. 
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On  cross-examination  he  stated  Last,  due  to  the  frequ... 
calls  lr©»  lirs*  listee,  he  called  Mrs*  Doane  for  assistance  in 
finding  someone  to  take  care  of  krs,  ...steo.  he  was  told  by  Irs. 
hstee  that  shi  had  called  the  Aurora  police  to  £:..:       -..eased 
rothc-r-in-law,  who  'was  m     around  outside. 

At  this  point  in  uhc  tustlx-  $t     r»,  .  ;tee,  from  the 
counsel's  table,  interposed  i-.his  statement,  'That  was  the  time  she 
nt   out  in  the  rain  and  I  was  afraid  she  would  eaten  cold.** 

stated  ft  .  £§£«■  lm  ■  '.scussed  £  her 

hallucinations  with  Ll;;  and,  it  was  questionable  in  hi  3  opinion 
that  she  MM  capable  of  handling  her  own  affairs  when  experiencl 
an  hallucination, 

A  proceeding  to  appoint  a  conservator  is  an   inquisition 
by  public  authorities  on  behalf  of  the  public,  and  no  one  is  wholly 
a  stranger  to  the  proceeding.  People  vs.  Jan 3 en,  263  113.  App.  101. 

in  Pod^e  vs.  Cole  et  al.«  97  Hi.  33#j  the  duprewe  Court 
stated:   "That  by  the  common  law  of  England,  as  it  existed  prior 
to  the  fourth  year  of  the  reign  of  James  the  First,  the  power  and 
control  over  the  persona  and  the  property  of  lunatics  and  idiots 
belonged  to  the  King,  as  parens  patriae,  and  were  exercised  by  him 
through  the  Lord  Chancellor.  That  although  this  jurisdiction  was 
exercised  by  the  Lord  Chancellor  in  the  High  Court  of  Chancery, 
yet  it  was  not  exercised  by  hisa  in  his  character  of  Chancellor,  or 
b\   virtue  of  the  general  power  obtaining  to  that  court,  but,  on  the 
contrary,  by  virtue  of  a  separate  and  distinct  coiiinission  under 
the  signed  manual  from  the  Crown.  That  upon  the  organization  of 
our  State  government,  the  State,  as  a  political  sovereignty,  in 
its  character  of  parens  patriae  succeeded  to  ail  the  rights  and 
duties  previously  en joyed  or  exorcised  by  the  Crown  of  England 
with  respect  to  idiots  and  Imllu  and  their  estates." 
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"The  test  which  is  universally  applied  in  determining 
judicially  whether  a  conservator  should  be  appointed  is  whether 
the  person  is  capable  of  managirgg  hi3  own  affairs."  IlacDonaid  vs. 
La3aile  National  Bank,  et  al..  11  111.  2d.  122,  142  I  ....  2d.  5$, 
and  cases  cited  thereunder. 

To  manage  ones  own  person  or  estate  involves  the  mental 
capacity  to  transact  ordinary  business  affairs  of  life.  In  dis- 
cussing this  element  of  mental  capacity,  tho  '>i:yrexse  Court,  in 
Cclaaan  ?.:.  J-arshall,  st  al.,  263  111.  330,  104  i:.g.  1042,  quoti 
froi'i  King  vs.  Lawless.  190  111.  520,  60  H.E.  t$Xt   states:  "In  the 
ordinary  business  transactions  of  life  a  person  must  have  mental 
strength  and  under standing  to  compete  with  an  antagonist  and  pro- 
tect his  own  interests.  Such  transactions  involve  a  contest  of 
reason,  judgment,  experience  and  the  exercise  of  mental  powers  not 
necessary  to  the  testamentary  disposition  of  property."  The  Court 
further  recognizes  the  rule  that  a  higher  degree,  of  mentality  is 
necessary  to  make  a  valid  deed  than  is  required  to  make  a  valid 
will. 

The  extent  of  legal  inquiry  where  insanity  or  mental 
incapacity  is  alleged  varies,  depending  upon  the  object  and  purpose 
for  which  insanity  is  to  be  proved  in  each  case.  In  one  case  it 
nay  be  a  defense  to  a  criminal  case;  in  another,  the  execution  of 
a  will  J  in  another,  whether  the  person  shall  be  deprived  of  his 
liberty  and  confined  in  an  asylum;  and,  still  another,  the 
question  may  be  whether  a  conservator  should  be  appointed  to  take 
charge  of  the  person  or  estate,  or  both.  What  may  be  regarded 
insanity  or  mental  incapacity  in  one  case  would  not  necessarily 
mean  insanity  in  another.  Ko  definite  rule  can  be  laid  down  which 
will  apply  to  all  cases.  Snyder  vs.  Snyder ,  142  111.  60,  31  IdL 
303. 
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In  Estate  of  Johnson  vs.  Kilpatrick,  250  III.  App.  416, 
the  Court,  quo  tad  with  approval  from  Pareher  vs.  Reese,  202  111. 
App.  509,  as  follows  J  "Lunacy  laws  are  enacted  for  the  benefit 
of  the  unfortunate  as  well  as  the  public.  *  •  *  They  are  in 
their  nature  emergency  laws  and  mgt  operate,  if  they  operate  at 
all,  when  the  emergency  arises.  Such  laws  should  be  construed 
literally  to  the  end  that,  taeir  purpo^.  May  he  effectuated.  If 
courts  stick  in  the  bark  on  technical  questions  of  construction 
of  terras,  the  lunatic  £uay  iaatrtj  alagalf  cr  ethers  or  waste  cr 
lose  his  property,  and  the  object  of  the  law  thereby  be  frustrated 
while  hairs  are  split.* 

ike  evidence  in  this  case  is  not  seriously  in  dispute. 
.X3.  Kstee  in  her  own  fca»tiHjHfflj  reflected  a  total  lack  on  con- 
sciousxxess,  ■iMpy  cr  understanding  of  her  estate  and  holdings. 
She  had  lost  or  idLspIatad  her  u.'.^cr.ds;  she  knew  i&at  a  power  - 
of -attorney  was  but  "had  never  executed  one,"  although  part  of  this 
record  shows  that  she  had  on  October  I,  1959*  less  than  a  year  be- 
lore  the  hearing  01  this  case,  executed  a  power-of -attorney  to  ir. 
Brunnemeyer.   (G-uaruian  au  Litem's  Exhibit  I\'o.  2).  It  will  eorve 
no  useful  purpose  co  Icagthea  this  opinion  by  again  rcpeati: 
the  evidence  alreau.,  ftatcd  in  this  opinion* 

«e  are  impressed  by  the  uncertainty  of  the  aental 
capacity  of  Mrs.  Estee  to  manage  her  ] m  y-     or  estate  as  dis- 
closed by  the  questions  and  discuesion  with  Ilrs.    .  I  when  she 
was  iiMfira  as  a  KLt&OaC  and  best  if  ie... 

Counsel  for  the  defendant  ._aJ:os  the  contention  tnat  there 
is  a  difference,  ae  we  u     fcand  It,  between  triralcst  hanuoir.- 
ations  and  non-virulent  hallucinations.  Citing  For 3 1 sr ,  kxe cutor , 
vs.  Jic:-c arson.  24  Atlantic  253.  la  that  ca3Q  each  of  the  doctors 
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used  the  word  "hallucination"  and  this,  indeed,  would  be  in  a 

medical  sense.  Dor land's  Medical  Dictionary,  23rd  Edition 
(1957) i  defines  hallucination  as  "a  sense  perception  not  founded 
upon  objective  reality."  Auditory  hallucinations:  "The  hearing 
of  unreal  sounds."  Visual  hallucinations:   "A  sense  of  seeing, 
not  stimulated  by  actual  presence  of  the  object  seen." 

The  same  author  defines  "delusions"  as  follows: 
"A  false  belief  which  cannot  be  corrected  by  reason.  It  is  not 
logically  founded  and  cannot  be  corrected  by  argument  or  persua- 
sion or  even  by  the  patient's  own  senses."  The  cited  authority 
apparently  has  nothing  whatever  to  do  with  the  use  by  a  doctor  of 
the  word.  The  problem  therein  discussed  was  the  use  of  the  word 
by  a  layman  in  a  letter  and  the  Court  allotted  the  witness  to 
explain  her  meaning.  This  would  not  be  of  any  assistance  in  de- 
termining the  use  of  the  word  by  doctors  of  medicine. 

It  is  further  contended  that  these  are  isolated  inci- 
dents of  hallucinations.  Mrs.  Estee's  doctor  for  some  years 
(beginning  some  time  prior  to  the  year  1950}  attached  his  affi- 
davit to  the  petition  of  Mrs.  Doane.  He  testified,  in  response 
to  the  question,  "What  would  your  prognosis  be  of  her  future  con- 
dition? Would  you  expect  as  a  doctor  that  it  would  be  progress- 
ively worse  or  better?"  That  "These  are  fruits  of  old  age  and  they 
are  going  to  become  progressively  worse." 

At  the  time  of  the  hearing  it  is  clearly  apparent  that 
Mrs.  Estee  was  suffering  from  hallucinations.  While  Mr.  Brunne- 
meyer  was  testifying  and  relating  one  of  the  incidents  of  an 
hallucination  that  he  had  personal  knowledge  of,  Mrs.  Estee, 
without  any  question  being  directed  to  her,  interposed  the  state- 

-12- 


i 


■ 


' 


- 


j    9 " 


row  . 


--.. 


. 


re    ?.£■*    9f.  .      :V. 


ment:  "That  was  the  time  she  went  out  in  the  rain  and  I  was 
afraid  she  would  catch  cold." 

The  decision  of  the  trial  court  was  against  the  mani- 
fest weight  of  the  evidence. 

Mrs.  Doane  filed  this  petition  alleging  as  grounds 
therefor  that  Mrs.  Estee  *is  wholly  incapable  of  managing  her 
estate  and  is  incompetent  in  that;   She  is  incapable  of  managing 
her  person  or  estate  because  of  imperfection  and  deterioration  of 
mentality."  This  allegation  is  in  the  exact  language  of  part  of 
Sect.  264,  111.  Rev.  Stat.  1959,  defining  an  incompetent. 

The  order  of  the  Probate  Court  of  Kane  County  is  re- 
versed and  remanded  with  directions  to  enter  an  order  appointing 
a  conservator  for  Gertrude  E.  Estee  in  accordance  with  law. 

Reversed  and  remanded 
with  directions. 

Crow,  J.,  and  Wright,  J.,  concur. 
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APPEUATE  COURT  OT  ILLBtOIS 
DISTRICT. »  SBO0RD  DIVZS 


JFfitLI® 

i>£P  19  1961 


IUIW.A.  0.  1951   /^l^ir.^DE 


la  the  Matter  of  the  Estate  of 
GEORGE  H,   LUKTOK,  Deceased, 
RALPH  E.    LUKTOM, 

Plain  t  if f-Appelloe , 


» 


',"..': 


EDWIN  A.  LOOP,  as  guardian  ad  litem 
for  Batata  of  GEORGE  K.  mXTOH, 
Deceased  and  ALICE  UKTON, 


Defendants, 


Appeal  of 
ALICE  LORTON, 


s 


z.a  - 


Appeal  from 
the  County 

Court  of 
Boone  County. 


Certain  Defendant-Appellant,) 


WRIGHT  *-  J* 

this  it  an  appeal  from  an  order  of  the  County  Court  of 
Boone  County  allowing  the  claim  of  Ralph  E.  Luxten  in  the 
sum  of  $6,145,88  against  the  estate  of  George  H,  Lux  ton, 
daeaaaad.  The  claimant,  Ralph  E.  Luxton,  was  the  aon  of  the 
decedent  and  also  executor  of  his  estate.  A  guardian  ad  litem 
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was  appointed  to  defend  the  eleia  and  che  slain  was  else  opposed 
by  the  decedent's  widow,  AXiee  tuxton.  Aliee  Ucston,  uho  was 
also  e  devisee  end  legatee  under  her  husband's  will,  takes 
this  appeal  from  en  order  of  the  County  Court  allowing  the 
claim. 

Xhe  claim  of  Ralph  E.  batten  was  filed  Key  24,  1900,  and 
recites  that  the  estate  oi.  George  Ueccoo  is  indented  to  Ralph 
£.  Luscton  in  the  amount  of  $6,145.38  on  a  judgment  note  dated 
October  14,  1945,  in  the  principal  sua  of  $5*000.00  due  and 
payable  five  years  from  date,  with  interest  at  the  rate  of 
5%  par  annuci,  which  bears  endorsement  of  interest  paid  to 
October  14*  1955,  leaving  a  balance  due  as  of  May  14,  1960,  of 
$5,000.00  on  principal  and  interest  in  the  amount  of  $1,145.33. 
Attached  to  the  claim  is  a  cony  of  the  note  described  in  the 
p Lslsw 

George  burton  died  January  6,  i960,  leaving  an  estate  in 
Illinois  consisting  of  $27,500.00  in  real  estate  and 
$22,935.00  in  personal  property  In  addition  to  certain  prop- 
erty in  California.  He  was  survived  by  his  widow,  Alice 
Uwton,  and  his  three  sons,  Ralph  S.  Luxtea,  Robert  buxton  and 
Earl  Luxton,  By  his  will,  he  left  his  widow  her  statutory 
share  of  his  estate  and  the  remainder  in  equal  parts  to  his 
three  sens. 
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Ernest  Lux too,  testified  in  the  County  Court  in  support  of  the 
claim.  Keither  the  guardian  ad  litem  or  decedent's  widow 
filed  any  pleadings  to  the  claim  nor  did  either  offer  any 
evidence  in  opposition  thereto. 

The  decedent,  during  his  lifetime,  operated  a  business 
establishment  referred  to  as  the  Balabow  Gardens  near 
Seividare.  Illinois,  from  1924  until  1945,  His  business  con- 
sisted of  a  hamburger  stand,  picnic  grove,  gas  station  and 
dance  hall.  Ralph  1.  Uocton,  the  claimant,,  lived  and  worked 
at  Rainbow  Gardens  with  his  father  from  1927  until  his 
father  sold  the  business  in  1945.  The  claimant's  brother, 
Eobert  burton,  worked  at  Rainbow  Gardens  from  1030  until  1935. 
There  is  no  evidence  that  the  third  son,  Earl  Luxton,  ever 
worked  at  Rainbow  Gardens.  Sobers  Uatton  moved  to  California 
in  1035  and  lived  there  at  the  time  of  the  hearing  in  this 
MS*, 

Robert  Uccton  testified  concerning  four  separate  con* 
veraations  that  he  had  with  his  father,  two  of  which  related 
to  compensation  to  be  paid  him  and  his  brother,  Ralph,  for 
work  performed  at  Rainbow  Gardens,  and  two  relative  to  the 

j  ^■^•^Hp^^w^we  ^<    ^v^^so^w     ah     wivvwww  a         e*ws    s»sas»  ••es'^wa*     wa  wa4f  *  vw     ■>aewa>#     ^**e     »"*■•"  w* 

of  1929  he  had  a  conversation  with  his  father,  In  the 

of  the  claimant,  and  that  his  father  stated,  It  baa  been  a 

rough  night,  boys,  and  I  promise  you  that  you  will  be  paid 
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for  your  waste  here."  He  tether  testified  that  in  1932  at 
Rainbow  Gardens,  in  the  presence  of  the  claimant,  his  father 
said,  MX  don't  have  much  to  give  you  new  but  when  I  do  I 
will  see  that  you  are  paid  for  your  work  here."  He  also 
testified  that  he  had  a  conversation  with  his  father  in 
January  or  February  of  1946  in  California,  at  which  tlae  only 
the  two  of  them  ware  present,  and  that  the  decedent  told  him, 

I  have  left  a  note  for  lalph  for  $5,000.00  and  one  for  you 
for  $3,000*00  which  is  payment  for  the  work  you  performed 
at  llainbou  when  X  didn't  have  anything  to  give  you  out 
promises."  This  witness  further  testified  that  he  had  a  con* 
versatXou  with  his  father  in  iiront  of  his  apartrasnt  house  in 
Inglcwood,  California,  three  or  four  years  after  the  1946  con* 
versation,  at  which  time  his  father  told  him  there  were  two 
ootes  held  by  his  brother,  Salph  £•  Ioston,  to  Belvidere, 
Illinois;  one  for  $3,000.00  made  payable  to  Ralph  £.  Uaston 
and  one  for  $3,000.00  made  payable  to  Habere  lux ton  3  and  his 
father  added,  "that  is  pay  for  the  time  you  spent  working 
at  the  Isinbo* 

Ernest  lAKton,  brother  of  the  decedent,  identified  the 
judgment  note  and  testified  that  it  bore  the  genuine  signature 
of  tine  decedent  and  that  die  entire  written  portion  of  the 
note  was  in  the  handwriting  of  the  decedent,  lie  farther 
testified  to  a  osnversatlon  that  he  had  with  the  decedent  in 
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1946  in  regard  to  Ralph  E.  Lux ton  and  Robert  Lux ton  at  which 
time  the  decedent  stated,  "When  I  get  on  ray  feet,  I  will  take 
care  of  them," 

The  County  Court  limited  the  testimony  of  the  claimant, 
Ralph  E.  Luxton,  to  events  occurring  after  the  death  of  the 
decedent  and  the  claimant  testified  that  after  the  death  of 
his  father  that  the  judgment  note  in  question  was  in  the 
claimant's  safety  deposit  box  in  Farmers  National  Bank. 

The  appellant,  Alice  Luxton,  contends,  (1)  that  the  note 
involved  was  never  intended  by  the  parties  to  be  a  binding 
obligation  but  was  given  for  the  sole  purpose  of  preferring  the 
payee  in  the  distribution  of  the  estate  of  the  decedent,  (2) 
that  there  was  not  sufficient  consideration  for  the  note  and 
that  it  was,  therefore,  a  gift  and  unenforceable  against  the 
estate,  (3)  that  the  note  was  paid;  and  (4)  that  the  trial        -~ 
court  erred  in  the  admission  and  consideration  of  the  evidence. 
Appellee's  theory  is  that  the  note  having  been  attached  to 
the  claim,  and  no  defense  having  been  pleaded  and  no  proof 
offered  in  opposition  to  the  claim  and  the  County  Court  having 
allowed  the  claim,  the  widow  may  not  now  on  appeal  properly      \  / 
raise  the  affirmative  defenses  of  lack  of  consideration  and 
no  delivery. 

Appellee  vigorously  contends  and  argues  that  it  was 
mandatory  upon  the  appellant  to  file  written  pleadings  in  the 
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trial  court  Alleging  the  affirmative  defenses  of  lack  of 
sideration  and  no  delivery  and  not  having  done  so  cannot:  ralae 
tbMt  defenses  for  tho  flrat  tine  on  appeal,  The  Illinois 
Probate  Act  (ill.  Rev.  Stat.,  Oiap.  3,  Sec.  348)  provides 
that  an  executor,  administrator,  guardian,  or  conservator  or 
any  other  person  whose  righto  mey  be  affected  by  the  allowance 
of  a  claim  may  file  pleadings  with  the  clerk  of  the  court. 
While  the  tsngttags  of  this  particular  statute  la  not  taanda- 
tory,  it  would  seem  advisable,  in  our  opinion,  to  plead  any 
proper  defense.  4  Janes1  Illinois  Probate  Lasr  and  Practice, 
See.  196*1,  pegs  392.  This  would  particularly  be  advisable 
where  ana  asserts  an  aff Inaative  defense  such  as  denial  of  the 
execution,  lack  of  consideration  or  no  delivery.  However,  we 

^^■^^^fl*       *^^^r  ^*       ^P  ^p^B^BpMPS*  ^^*^*       ^"^^       ■•^^•^Mf^^       ^w^^^^IP^P*       ^('•W^M^P'       ^PfliPflpT^IP^W       <PP^flP*^B         ^•••^•Wf^P*        WPP       ^H^^^B^^^  ™*^ 

evidence  in  the  record  to  support  the  findings  of  the  trial 
court  that  there  was,  in  fact,  eseeutlea,  consideration  and 
delivery  of  the  judgment  note  in  dispute. 

Services  oar  formed  or  rendered  to  a  decedent  by  a  member 
of  his  family  are  viewed  with  suspicion,  and  are  presumed  to 
be  rendered  without  any  recompense.  However,  this  pre* 
sumption  is  rebuttable.  In  re  Maere*s  Estate,  310  111.  App. 
365,  33  N.  S.  2d  130.  This  presumption  may  be  overcome  by 
showing  sb  esmress  ox   *— »f  1ori  contract:  ftw  oewaflnf.  Bush  v. 
Estate  of  John  gush,  Deceased,  27  111.  App.  2d  242;  169  »•  E. 
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2d  33a,  Heffron  v.  Brown,  155  III,  322,  40  H.  E*  583* 
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that  the  presumption  that  the  services  rendered  were  gratuitous 
ham  Immb  mere  than  amnlv  overcome  and  rebutted  by  uacoatra* 
dieted  evidence  that  the  decedent  expressly  contracted  with 

avnflNV     w'e^a^'W^^' •*     ^#^^     w*^^^J      ••^•^^^    w*v^v*     ••,<wbjf     %»omp^w  ▼  ^►^i^^p%^     4R*^#*wi^mfc^m^^^'^^    ^p^^>*     Avtw^fMia**^'*^ 

Gardens  and  executed  the  ? 5, 000*00  note  and  delivered  It  to 

^p *^^e**»**^Beea a*  ^*sa  t^ ▼  **  •••^wfce'ee^^  \^a<  ^ewese  ^e^w^^^ppe*%i,^p^aBw^^(^e^  a^'i^a*  <e^*ff^#ea  °  ^p'W^a*  "■"•w^^piwv 

Likewise,  there  la  no  evidence  that  the  note  was  intended  aa 
a  gift  la  the  future.  There  is  no  evidence  the  note  had  been 
paid*  The  claimant  worked  far  his  father  quite  diligently  and 
continuously  from  192?  until  1945*  The  father  made  statements 
to  claimant's  brother  In  1929,  193a,  1946  and  about  1950, 
that  lie  intended  to  pay  hie  two  mob   for  the  services  they  per* 
formed  and  the  work  dene  at  Rainbow  Gardens.  This  was  also 
verified  by  decedent's  brother,  Ernest  Uccton,  tfho  stated  that 
his  brother  told  him  in  1946  that  he  intended  to  take  care 
of  his  two -eons*  It  la  also  very  significant  and  persuasive 
that  the  larger  note  waa  left  for  the  son  who  worked  the 
longest  period,  a  smaller  note  for  the  eon  that  worked  a 
shorter  period  and  no  note  for  the  third  son  who  did  not  work 
with  his  father  at  Rainbow  Gardens. 

There  la  ample  evidence  af  delivery  of  the  ante*  It  waa 
in  the  safety  deposit  box  of  the  claimant  after  hia  father's 
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death  and,  la  addition  to  this,  Robert  luxton  testified  that 
Ills  farter  told  him  la  1946  at  S©bert*s  home  la  Calif orals, 
liave  left  a  aote  for  Ralph  for  $5*000.00  and  one  fier  you 
for  $3,000*00  which  ia  payment  for  the  work  you  performed  at 
Rainbow  when  X  didn*t  have  anything  to  give  yon  bat  promises. 
A|irft4^  in  &  conversation  he  bad  with  his  father  about  three  or 
four  years  later  in  Croat  of  the  apartmeat  building  *tnere  hia 
father  mas  living  in  California,  Robert  Uneton  testified  that 
his  father  told  him  that  Ralph  had  in  his  possession  two  notes, 
one  for  $5,000.00  for  Ralph  and  one  for  S3 ,000. 00  for  hi»« 
Thar©  la  no  error  in  the  admission  of  evidence  by  the 
trial  court.     Counsel  for  appellant  objected  to  testimony  of 
the  claiiaaat  and  stated  to  the  court  that  claimant  was  only 
competent  to  testify  to  vast  ha  knew  after  the  death  of  the 
decedent  and  the  trial  court  so  limited  claimant's  testimony. 
The  jud&aant  order  of  the  County  Court  of  Boone  County  is 
affirmed. 
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-/  JUDGMENT  ORDER  AFFIRMED. 
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IN  THE 

appellate  court  of  illinois 
second  District,  first  division 

MAY  TERMy  A.D.    1961 


Hfr  U  I- 


SEP  21 1961 


ClethAW«»tot8Cowt 


Second  lMIUft« 


VESTAGLAS,  INC.,  a. corporation, 


/ I 

Plaintiff-Appellant,    ) 


r»« 


GEORGE  E.  LLOYD  and  MADALIN  LLOYD, 

Defendants-Appellees. 


Appeal  from  the 
Circuit  Court, 
Kane  County. 
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McNEAL,  J.  - 

The  plaintiff ,  Vestaglas,  Inc.,  a  corporation,  confessed 
judgment  for  $1673.50  and  costs,  including  $15#.50  for  attorney  fees, 
against  the  defendants,  George  E.  Lloyd  and  Madalin  Lloyd.  The  Circuit 
Court  of  Kane  County  granted  a  petition  to  vacate  and  set  aside  the 
judgment  and  permitted  defendants  to  answer  plaintiff's  complaint. 
The  issues  formed  by  the  complaint  and  answer  were  tried  by  the  court 
without  a  jury.  The  court  found  the  issues  in  favor  of  defendants  and 
entered  final  judgment  against  plaintiff  for  costs.  Plaintiff  appealed. 

The  judgment  by  confession  was  entered  on  a  cognovit  included 
among  the  printed  portions  of  a  sales  contract  signed  by  the  parties. 
By  the  contract  Vestaglas  agreed  to  furnish  all  labor  and  material 
necessary  to  manufacture  and  install  light  green  fiber  glass  panels 
or  jalousie  walls  on  the  porch  of  defendants1  premises  for  $1520.  The 
contract  recited  that  defendants  made  a  deposit  of  $500  and  agreed  to 
pay  a  balance  of  $1020  on  completion,  that  the  jalousie  walls  were 
nto  be  g'6n  west  -  14'  10£"  north  -  #*  7"  east"  with  aluminum  doors  at 
the  southeast  and  southwest  corners  and  an  Id-inch  knee  wall,  and  that 
plaintiff  agreed  to  install  the  doors  and  walls  complete  with  screens, 
locks,  etc.,  using  defendants'  roof,  concrete  slab  and  foundation. 
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Plaintiff's  printed  form  of  contract  also  contained  the  following 
provisions:   "This  merchandise  is  being  made  to  purchaser's  specifica- 
tions. If  purchaser  refuses  installation  the  full  amount  becomes  due 
immediately.  *  *  *  Since  these  items  are  custom-built  to  my/our 
specifications,  sales  contract  is  not  subject  to  cancellation." 

Plaintiff's  evidence  tended  to  show  that  all  work  was  done 
in  a  workmanlike  manner,  that  the  panels  were  caulked  and  weatherproof, 
and  that  George  Lloyd  signed  a  completion  certificate  that  all  labor 
and  material  had  been  furnished  and  installed  to  his  satisfaction. 
One  of  plaintiff's  witnesses  admitted  that  the  panels  were  prefabricated,  / 
and  that  they  are  not  identical  in  size. 

Defendant  Madalin  Lloyd  complained  that  the  color  of  the 
fiber  glass  in  the  panels  did  not  match  the  color  of  their  blue        *s 
entrance,  and  that  plaintiff's  representative  told  her  that  the  color 
would  match  a  sample  of  the  blue  she  gave  him.  She  also  testified 
that  the  front  door  cannot  be  closed,  and  that  plaintiff  agreed  to 
change  the  height  of  the  kneewall  from  1#  inches  to  24  inches.  George 
Lloyd  testified  that  the  kneewall  is  26  inches  high  instead  of  22  inches 
as  ordered,  that  the  panels  are  higher  than  they  should  be  and  do  not 
match  the  door  panels,  that  the  windows  are  different  sizes, — one  is 
two  inches  wider  than  the  others,  and  are  not  plumb,  that  the  transom 
over  the  door  is  crooked,  that  wood  mullions  between  the  windows  have 
warped,  and  that  he  has  an  estimate  that  it  will  cost  $#00  to  complete 
the  work  in  a  correct  manner.  He  admitted  that  the  signature  on  the 
completion  certificate  looks  like  his,  but  stated  that  he  did  not  sign  fl 
it. 

Robert  Patterson,  a  real  estate  salesman,  testified  that 
plaintiff's  installation  added  nothing  to  the  value  of  defendants' 
premises  and  was  not  in  keeping  with  the  quality  of  their  home.  John 
Feifer,  a  manufacturer  of  storm  windows,  investigated  the  installation  / 
and  testified  that  the  jalousies  were  not  custom-made,  that  jalousies 
made  to  fit  a  given  area  should  be  of  equal  width,  that  the  glazed 
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area  of  the  doors  should  have  equalled  the  height  of  the  windows  so 

as  to  eliminate  the  transoms,  that  the  kick  plates  on  the  bottom  of 

the  doors  should  have  been  the  same  height  as  the  side  panels,  and  that 

the  mullions  between  the  windows  should  have  been  aluminum  instead  of 

wood.  Felfer  also  testified  that  the  windows  are  all  out  of  square 

and  that  nearly  all  of  them  are  out  of  plumb.  Several  photographs  of 

the  installation  were  exhibited  in  evidence  without  objection,  and 

these  exhibits  tend  to  corroborate  Feifer's  opinion  that  plaintiff's 

installation  was  a  very  poor  job  of  workmanship  which  added  nothing  to  / 

/ 
the  value  of  defendants'  property  and  depreciated  its  value 


The  contract  executed  by  the  parties  clearly  required 
plaintiff  to  manufacture  and  install  custom-built  windows  and  doors 
made  to  defendants'  specifications.  It  is  undisputed  that  plaintiff 
furnished  prefabricated  items  and  that  none  was  made  especially  for  ! 
defendants'  enclosure.  Plaintiff  concedes  that  the  correct  amount  on 
the  judgment  by  confession  should  have  been  #1020  and  not  $1520,  plus 
attorneys'  fees,  and  that  the  height  of  the  kneewall  was  changed  at 
defendants'  request  from  the  height  specified  in  the  contract. 

Plaintiff  contends  that  the  evidence  showed  that  the  work 
was  substantially  completed  in  accordance  with  the  contract.  In  general, 
the  test  of  substantial  performance  is  whether  a  substantial  sum  is 
required  to  complete  the  work,  and  where  there  are  deviations  of  so 
essential  character  that  they  cannot  be  remedied  without  partially    / 
reconstructing  the  building,  they  do  not  come  within  the  rule  of  sub- 
stantial performance.  12  I.L.P.  54$,  Par.  402  Contracts.  Evidence 
which  tended  to  show  that  correction  of  deficiencies  in  plaintiff's 
installation  would  cost  defendants  |#00,  and  that  the  installation 
depreciated  the  value  of  their  property  $500,  afforded  the  trial  court 
ample  basis  for  rejecting  plaintiff's  contention  that  there  was  sub- 
stantial performance  in  the  instant  case. 

On  the  trial  there  was  no  d«mial  of  wadalin  Lloyd's  testimony 
that  she  requested  that  the  panels  match  the  blue  of  their  entrance  and 
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the  sample  she  furnished  plaintiff's  representative.  On  appeal 
plaintiff  argues  that  the  contract  clearly  provided  that  light  green 
fiber  glass  be  furnished,  and  that  the  court  cannot  rewrite  the 
contract  for  the  parties.  Since  the  contract  contemplated  a  custom- 
built  installation  and  referred  to  purchaser's  specifications  and  the 
plaintiff  readily  changed  the  height  specified  in  the  contract  for 
kneewalls,  it  is  difficult  to  understand  how  compliance  with  Mrs. 
Lloyd's  request  with  respect  to  the  color  of  the  glass  would  have 
involved  any  judicial  rewriting  of  the  contract. 

With  reference  to  the  questions  whether  or  not  plaintiff's 
installation  was  weatherproof  and  completed  in  a  workmanlike  manner, 
the  testimony  of  the  witnesses  was  in  conflict.  Where  testimony  is 
contradictory  in  a  trial  without  a  jury,  it  is  well  established  that 
the  determination  of  the  credibility  of  witnesses  and  the  weight  to  be 
accorded  their  testimony  are  matters  for  the  trial  court  and  its 
findings  will  not  be  disturbed  unless  they  are  manifestly  against  the 
weight  of  the  evidence.  Eleopoulos  v.  City  of  Chicago,  3  111.  2d  247, 
253,  120  N.E.  2d  555,  55*. 

The  findings  of  the  Circuit  Court  of  Kane  County  are  not 
against  the  manifest  weight  of  the  evidence,  and  its  judgment  is 
accordingly  affirmed. 

Affirmed . 


SMITH,  P.J.,  and  DOVE,  J.,  concur. 


. 


. 


1 


j4u 


4b, 


*»*»<* 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT. 


General  No.  103 64 

John  F.  Koester,  d/b/a  Paxton  Concrete 
Products, 


Plaintiff- Appellant 


vs. 


Huron  Development  Company,  an  Illinois 
Corporation,  George  Day,  d/b/a  Day 
Construction  Company,  and  vvestcrn  Surety 
Company,  a  South  Dakota  Corporation, 


Defendants-Appellees. 


Agenda  No.  5 


Appeal  from  the 
Circuit  Court  of 
Champaign  County 
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REYNOLDS,  J. 

This  is  a  suit  to  foreclose  under  a  material-man's 
lien.  Plaintiff  manufactured  and  sold  concrete  blocks. 
George  Day,  one  of  the  defendants,  vas  a  contractor  and  had 
contracted  with  the  plaintiff  to  furnish  the  concrete  blocks 
for  use  in  the  building  of  seventy-five  homes  Day  was  building 
for  the  defendant  Huron  Development  Company.   The  defendant 
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Huron  Development  Company  owned  the  land  upon  which  the  homes 
were  being  built •     Plaintiff  furnished,  blocks  in  the  amount 
of   ,£5,189,13  to  Day,   up  to  June  25,   133o,   that  being  the  Ifttft 
day  materials  were  furnished.      wn  October   23*   1956,   Day  filed 
his  petition  in  bankruptcy.     On  October  ,.^,   195b,  plaintiff 
served  defendant  Huron   i>evelopsent  Company  a  notice  in  writing 
that  he  claimed  a  mechanic's   lien  in  the  amount  of  &5, 189.13, 
On  October  3G,   1956,   Huron  Development  Company  filed  a  complaint 
in  Circuit  Court  to  quiet  title  of  the  property  involved,   and 
asked  and  was  given  leave  to   file  bond  for  release  of  the  alleged 
raechanic's  lien.     On  June  24#   1958,  defendant  Day  was  discharged 
in  bankruptcy  and  on  June   24,   195b,  plaintiff  here  filed  his 
complaint  for  foreclosure  of  the  mechanic's  or  materialman's 
lien  against  the  Huron  Development  Company,   ^eorge  Day,   and  the 
Western  Surety  Company,   the  maker  of  the  bond.     Later,   this 
coiaplaint  was  amended  and  the  defendants  moved  to  dismiss  the 
complaint  on  the  grounds  that  plaintiff  did  not  file  a  60  day 
notice  on  the  defendant  Huron  Development  Coruoany,   thot  suit 
was  not  timely  filed  and  that   the  suit  was  barred  by  laches. 
The  trial  court  allowed  the  motion  and  dismissed  the  suit.     The 
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plaintiff  appeals  to  this  court . 

In  the  appeal,  neither  the  plaintiff  nor  defendant  give 
ouch  weight  to  the  theory  of  laches  or  that  the  suit  was  not 
timely  filed.  The  real  question  raised  by  the  appeal  is 
whether  the  60  day  notice  to  the  owner  is  mandatory  and  if 
not  given  within  the  GO  day  period  arter  the  completion  of 
the  contact,  does  that  defeat  the  cub-contractor's  lien  for 
xaaterials  furnished. 

Section  14*  Chapter  82,  Illinois  Revised  otututes  is  re- 
lied upon  by  the  defendants.  That  section  provides  that  sub- 
contractors, or  party  furnishing  labor  or  materials,  may  at 
any  time  after  making  his  contract  with  the  contractor,  and  shall 
within  sixty  (60)  days  after  the  completion  thereof,  cause  a 
written  notice  of  his  claim  said   the  amount  due  thereunder,  to 
be  personally  served  on  the  owner,  or  his  agent.  The  defendants 
do  not  question  the  service  of  such  a  notice  or  the  manner  of 
service,  but  contend  that  the  notice  was  served  121  days  aft 
the  completion  of  the  furnishing  of  materials  by  the  plaintiff. 
The  notice  was  served  two  days  after  Day,  the  original  contractor, 
had  filed  in  bankruptcy  and  abandoned  the  contract. 
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The  status  of  the  plfilati    il  a  sub-contractor,  the 
auount  of  Materials  furnished,  th         mt  of  the  contract 
by  Day,  and  the  giving  of  the  notice  ftftd  us  forxn,  are  not 
questioned,  so  that  a  finding  on  the  necessity  of  the  notice 
within  60  days  will  dispose  of  the  Isaacs  involved  here. 

The  language  o*  ..,  i  statute  requiring  notice  is  plain. 
It  says  the  sub-contractor  3hall,  within  sixty  (60)  days  after 
the  completion  of  the  work  cause  a  written  notice  o.     oiaiu 
to  be  served  upon  the  owner  or  his  agent*  It  li  conceded  that 
the  notice  was  not  *exv&d   until  121  days  ftftei  -he  final  date 
of  furnishing     rial*  by  the  plaintiff,  lids  notice  would 
not  have  been  necessary  if  the  coati^ctoi  &&y  :u.d  included  the 
plaintiff  in  his  sworn  st^te^ent  of  uaterialaen  and  ©titer  credit- 
ors. Section  5  of  Lien  **ct.  but  tfc»  jjoatractor  did  not  do  so. 

The  ca&e  of  Pittsburgh  ivi~te  'il: |J  j  -j.  v.  .^:,S2.  291  111. 
84,  held  that  the  lien  of  the  sub-contractor  existed  before 
the  notice  w^s  served,  and  tit&t  the  lien  vu  not  defeated  by  the 
original  contractors  Lei:.     ud^ed  bankrupts,  but  that  the 
notice  of  the  lien  must  be  given  within  the  tine  required  by 
statute  to  preserve  and  enforce  it.  This  viev;  was  urfir&ed  in 
United  Cork  Companies  v.  Volland,  365  111.  564,  573.  The  doing 
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of  the  -work  or  furnishing  of  n-teri&ls  gives  an  inchoate  lien 
or  right  tc     ire  a  lion,  and  the  statute  proscribes  the 
steps  to  be  taken  to  perfect  the  lien.  The,  Decatur,  „uri  -.■...-  Jo. 
V,  <L;  tan  a  a  3  t»  20  d  111.  App,  .        . 

In  the  cace  01  Ijjfjjg  v.  Hentae.  326  111.  633,  the  court 
said:  "The  c   :i  Jtor  or  x^  .zerialman's  right  to  a  lien  depends 
upon  service  of  notice  to  the  owner  unless  the  original  contract- 
or baa       od  the  owner  with  a  sworn  statement  as  to  contract- 
ors and  Materialmen,  M  required  by  the  act.   (Butler  &  UcCracken 
v.  Cain,  128  111.  23.)   »/hile  the  act  is  to  be  liberally  construed 
as  a  remedial  act,  yet  jiechanics'  lien3  exist  only  by  virtue  of 
the  statute  creating  them,  and  such  statutes  raust  be  strictly 
followed  with  reference  to  all  requirements  upon  which  the  right 
to  a  lien  depends,   (North  2iie  Cash  Go.  v.  Hecht,  295  111.  515; 
Cronin  v.  Tatge,  281  id.  33b;  May  Brick  Go.  v.  Gen_       .:.neertng 
Go.  180  id.  535.)" 

While  the  case  of  Roth  v.  Lehman.  1  111.  App.  2d  94,  does 
not  rule  diroctly  on  the  point  at  issue  here,  the  language  is 
significant.  The  court  in  that  ce^se  said:    ochanics*  liens 
are  in  derogation  of  the  cocunon  law  and,  therefore,  the  statute 
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creating  then  is  to  \  e  strictly  construed.     Butler  &  i'cCracken 
v.   Gain,   123  111.   2  3,   27;   Drennan  v.   McEvoy  &  Co.,   196  111.  App. 
33G,    341;   Cchwulst  Gerling  Co.   v.   Frost,    269   111.   nop.   213,    223. 
'This  is  true  notwithstanding  section  39(111,   Rev.  St*t««  1953, 
ch.   82,  #39;   Jones  111.  .     mn,   74.39)   of  the  act  which  pro- 

vides:   "Thi3   :;ct    is  and  shall  be  liberally  construed  as  a   re- 
medial fiat."  'North  Shot*  -ash  and  Door  Co.   v.   Hecht,    295  111. 
515,    519;  Ochwuist  Oerling  Co.  v.  Frost,    supra.    "The   remedy 
by  mechanic's  lien  is   in  addition  tc  the  ordinary   rer.edies  afford- 
ed by  the  conuon  Uw  end  is  a  privilege  enjoyed  by  one  class  of 
the   community  r   classes. '   Colp  v.   First  B  t  Church 

of  Kurphysboro,  II.   73,    78;   Cchwulst  Oerling  Co.   v.  Frost, 

supra.    '  rty  seeking  to  enforce  such  a  lien  most  bring 

himself   strictly  within  the  terms  of  the  statute.1" 

The  ca  e   of  Shaffer  v.    Cull^rton  Corp.    13   ill.   App,    2d  72 
referring  to  the  Iioth  v.   Lehiaan  case,    said  I     "  is  court 

has  previously  pointed  out,   notice  to  the  owner  is  the  very 
substance  of   the  baall  upon  xahich  a  mechanic's   lion  nay  he  pre- 
dicated." 

In  the  case  of     oth  v.   Lehman.   1  111.  App.    2d  94,  the  court 
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gives   its  reasons  for  holding  th<r<t   the  statute  mist  bo 
strictly  complied  with  M  tv  notice,  in  this  language!     "This 
is  the  nature  of  the  cl&in  itself.      It  is  ft  claim  which,  without 
the  express  consent  of  the  owner  of  property,   becomes  a  lien, 
th:t   is  to  s*y,   ■  lort  on  the  property  without  those  foroal 

requirements  of  writing,   signature,   ecknowl  >nt,   and  record- 

ing essential  to  a  mortgage  or  trust  deed,     An  extension  of 
such  a   cleln  ought   not    to  be  permitted  except  on  strict  compliance 
with  the  statute," 

Because  the  sub-contractor  did  not   serve  his  notice  upon 
the  defendant  Huron  Tevelopiaent  Company  within  the  sixty  day 
period  provided  by  Section   24  of  the  Lien  Act,    the  lien  was 
not   perfected  and  the  order  ftftd  judgment  of   the   circuit  court 
dismissing  the  complaint  was  proper. 

Judgment  affinaecU 


,   P.J.  and  CARROLL,  J.,  concur. 
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Appeal  fron  the 
Circuit  Court  of 
Veriailion  County. 


REYNOLDS,  J. 

Judgment  was  entered  in  a  justice  oi  the  peace  court  against 
Wayne  Ra  Lester  and  in  favor  of  the  plaintiffs.   Lester  appealed 
to  the  Circuit  Court.   Plaintiffs  liovej  to  dismiss  the  appeal 
on  the  ground  that  Lester  failed  to  comply  with  Rule  12.2  of 
the  Fifth  Judicial  Circuit  which  provided  that  on  appeals  irora 
justices  of  the  peace,  the  party  appealing  shall  give  notice  of 
the  filing  of  the  transcript  in  the  Circuit  Court  to  all  parties, 
in  the  manner  prescribed  by  3u.pierxe   Court  Rule  7,  within  10  days 
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from  the  date  the  transcript  is  filed.  The  Circuit  Court 
dismissed  the  appeal  <*nd  the  defendant  Lester  appeals  to 
this  court. 

The  Statute  provides  two  procedures  of  appeal  from  a 
judgment  of  a  justice  of  the  peace.  Section  lib.  Chapter  79, 
Illinois  Revised  statutes.  The  party  appealing  uay  file 
appeal  bond  with  and  pay  the  appeal  fee  to  the  justice.   Or, 
he  may  file  his  appeal  bond  with  the  clerk  of  the  court  to 
vMch  the  appeal  i&  taken,  and  the  clerk  then  issues  a  guidons 
to  the  appellee.   ..here  the  snuweafl  is  issued,  the  notice  re- 
quired by  the  rule  is  unnecessary.   If  the  appeal  is  filed  with 
the  justice,  the  rule  would  apply. 

The  rule  in  question  is  one  of  the  Uniform  Rules  of  Practice 
for  the  Circuit,  and   Superior  Courts  of  Cook  County,  and  has 
been  adopted  by  all  bu  three  Judicial  Circuits  of  the  State 
of  Illinois.  Chapter  110,  Section  312.2,  Circuit  Court  Rule 
12.2. 

Section  M  (2)  of  the  Civil  Practice  *ict  requires  a  party 
appealing  from  a  justice  court  to  file  a  jury  demand  not  later 
than  15  days  after  service  of  notice  of  the  filing  of  transcript 
on  appeal.   Rule  12.2  is  a  further  requirement  of  notice  to  the 
appellee. 
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The  right  of  the  circa it  courts  to  uake  rules  is  pro- 
vided by  Section  72.28  of  Chapter  37,  Illinois  revised 

statutes,  in  the  following  language:   "The  said  courts  may, 

all 
ft  ra  time  to  time,  make/such  rules  for  the  orderly  disposi- 
tion of  business  beforo  the         be  deemed  expedient, 
consistent  with  i.  w."   (Underscoring  ours. ) 

This  right  to  mtikm   rules  en  ike  part  oi  the  Circuit 
Courts  is  further  spelled  out  in  Section  2  (2)  oi  the  Civil 
Practice  A«t#  in  this  language:   "Subject  to  rules  the  city, 
town,  county,  circuit,  superior  and  appellate  Courts  may  make 
rules  regulating  their  dockets,  calendarsjond  business." 

The  sole  question  beiore  this  court  is  whether  the 
Circuit  Court  had  the  right  to  dismiss  the  appeal  because  the 
appellant  failed  to  comply  with  rule  12.2  ox    the  Rules  of  Practice 
of  the  Fifth  Judicial  Circuit. 

Generally,  courts  have  no  pov.er  to  impose  upon  p.;  ties  any 
conditions  as  to  the  exercise  of  their  rights  under  the  law  that 
are  not  imposed  by  the  law.   In  re  |at$  j^  or  Kurlondsky.  30 B  Hi. 
nop.  297,  301.  Rules  of  practice  <*re  authorized  to  carry  into 
effect  laws  applicable  to  cases  being  tried  by  that  court. 
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The  cause  is  reversed  and  refunded  to  the  Circuit 
Court  with  instructions  to  re-instate  the  appeal. 

Reversed  and  remanded  with  directions. 


ROETH,  P.J.  and  CARROLL,  J.,  concur. 
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uch  language  does  not  contemplate  that  statutes,  being 
administered  in  thrt  court,  shall  be   changed  by  rules  of 
practice  adopted  by  it.  buch  -would  be  judicial  legislation. 
Rules  of  practice  ere  to  Bitot  ill  itffil  statutes  as  they  are  and 
not  to  change  then.  Universal  Credit  Co.  v.  <\ntonsen,  374 
111.  19^-,  19S.  Matters  of  form,  of  practice,  of  procedure  and 
for  the  orderly  regulation  of  the  business  of  the  court  are  all 
proper  subjects  for  rules,  but  matters  of  substance  which  impose 
additional  burdens  upon  a  litigant,  not  contemplated  by  statute, 
are  invalid.   People  ex  rel.  barnes  v.  Chytraus.  22..  111.  194, 
Kinsley  v.  Kinsley,  338  111.  194,  197;  People  v.  Graber.  397 
111.  5   . 

Here,  the  defendant  had  perfected  his  appeal  by  doing  all 
acts  required  by  the  Statute.   The  case  was  properly  before  the 
Circuit  Court.  The  giving  or  fdil ..re  to  give  the  notice  required 
by  Rule  12.2  is  procedural  and  not  jurisdictional.  The  rule  is 
intended  to  facilitate  the  business  of  the  court.   It  is  for  the 
orderly  regulation  of  that  business.   It  furthers  the  trend  of 
our  judicial  system  to  require  the  giving  of  due  notice  to  the 
o   osing  party  of  all  acts  done  or  proposed  to  be  done,  as  such, 
the  rule  relates  only  to  procedure  and  the  dismissing  of  the 
appeal  for  failure  to  :ive  the  notice  required  by  the  rule  was 
in  error. 
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IS  THE 
AP:    1       n  COURT  OF   ILLINOIS 
SECOND  DISTRICT,  JWE 

OCTOB  M,   A.D.   I960 


■1  ill  I '"IIP  ** 


MILTON  A.   LIWDSTRO**, 

Plaintiff- Appellant  t 

vs. 

WlKNrJBAGO  NlTaSPAPLRS,   IMC,   a 
Delaware  corporation, 


Defendant-Appellee.         ) 


Appeal   froa  the 
Circuit  Court, 


>,innebago  County. 

u 

e   .,. 


McNEAL,   J.   - 

Th.  Circuit  Court  of  Winnebago  County  sustained  a  notion  to 

strike  and  di»ie.  Milton  A.  Umdstrom's  co-plaint  for  libal  and 

entered  final  Judgment  In  favor  of  the  defendant,  Winnebago  New.pap.re. 

Inc.,  a  Delaware  corporation.  Plaintiff  appealed. 

Plaintiff  filed  hie  complaint  on  April  16,  1959,  and  alleged 

that  defendant  publi.hed  artid.s  libeling  hl»  in  th.  «ockford  horning 

ar  on  January  23  and  25.  1956.  Section  U  of  the  Limitation.  „ct 
(Par.  U,  Ch.  «3,  111.  Rev.  rtat.  1957)  requires  that  actions  for  libel 
be  co-enced  within  one  year  next  after  the  cause  of  action  accrued. 
Plaintiff,  action  was  clearly  barred  by  section  13,  unless  the  limitation 
was  extended  by  section  2U  of  the  Ut  (Par.  24a,  Ch.  83,  OX.   Re*.  Stat. 
1957).  Plaintiff  alleged  section  M  in  bis  complaint,  as  follows: 

f  th"i.nafty  ff  sySTEiP-yss^i^tS  %xss$r 

the  plaintiff;   or,   n   -«•  fr **",!>,  a(,tion  sh^ll  have  exoired 
judgment  reversed  or  given  against  the  plaintiff,  ana  no*  * 
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To  comply  with  section  24  plaintiff  also  alleged  that  on 
January  21,  1959,  he  filed  a  cause  of  action  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Illinois,  Western 
Division,  entitled  Hilton  k*   Lundstrora  vs.  Winnebago  Newspapers,  Inc., 
a  Delaware  corporation;  and  that  his  complaint  in  the  Federal  court 
"contained  in  count  I  the  same  cause  of  action  which  is  alleged  in 
count  I  of  this  complaint  and  contained  in  count  IX  the  same  cause  of 
action  which  is  alleged  in  count  II  of  this  complaint."  It  was  alleged 
that  the  jurisdiction  of  the  Federal  court  was  based  upon  diversity  of 
citizenship  between  the  plaintiff  and  the  defendant  corporation;  that 
although  that  court  denied  defendant's  motion  to  strike  based  on  the 
ground  that  the  publications  were  not  libelous  per  se,  the  court  on 
its  own  motion  dismissed  the  complaint  because  defendant  has  its 
principal  place  of  business  in  Illinois  and  there  is  no  diversity  of 
citizenship. 

On  this  appeal  defendant  contends  that  the  trial  court 
properly  sustained  its  motion  to  dismiss  the  complaint  because  the 
cause  of  action  attempted  to  be  alleged  Is  barred  by  the  statute  of 
limitations  and  because  the  provision  permitting  parties  to  file  new 
actions  within  one  year  is  not  applicable  to  the  instant  case.  In  the 
trial  court  defendant  moved  to  strike  and  dismiss  the  complaint  for  the 
reasons  that  the  alleged  causes  did  not  accrue  within  the  time  limited 
by  section  13  of  the  statute  of  limitations;  that  plaintiff  does  not 
bring  himself  within  the  purview  of  section  24  of  the  statute  "for  the 
reasons  that:  a.  Judgment  has  not  heretofore  been  given  for  the 
plaintiff  and  reversed;  b.  Judgment  has  not  heretofore  been  given 
against  the  plaintiff;  c.  Plaintiff  in  prior  action  filed  has  not  been 
non-suited.   It  further  appears  •  •  •  that  plaintiff  has  not  met  nor 
conformed  with  the  conditions  provided  in  Chapter  33,  Illinois  Revised 
; tatutes,  Section  24  (a)  so  as  to  permit  the  filing  of  an  alleged  new 
action";  and  that  there  was  another  suit  pending  between  the  same 
parties  alleging  the  same  cause  of  action. 
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An  affidavit  in  support  of  defendant's  motion  shows  that 
the  other  suit  pending  was  the  action  which  this  court  reviewed  in  27 
111.  App.  2d  128.  Our  opinion  in  that  case  sets  forth  the  alleged 
libelous  articles  published  on  January  23,  and  25,  1958,  and  also 
another  article  published  on  February  5,  1958.  Since  the  complaint 
in  that  suit  was  filed  on  February  4,  1959,  the  articles  published  in 
January,  1958,  were  barred  by  the  one  year  statute  of  limitations,  and 
were  not  reviewed  in  27  111.  App.  2d  128.  In  our  decision  in  that  case 
only  the  article  published  on  February  5,  1958  was  reviewed  and  held 
not  to  be  libelous  per   se. 

In  his  memorandum  decision  the  trial  Judge  concluded  that 
section  24  applies  to  procedures  in  the  State  court  and  provides  for 
an  extended  period  of  limitation  in  the  State  court  when  proceedings 
in  the  State  court  would  deprive  the  plaintiff  of  his  cause  of  action 
by  limitation,  and  therefore  struck  the  complaint  and  rendered  judgment 
for  defendant. 

Defendant  makes  no  point  and  presents  no  authority  for  the 
proposition  that  section  24  applies  only  to  procedures  in  the  tate 
court  or  that  it  does  not  protect  a  party  who  erroneously  sued  in  the 
Federal  court  instead  of  the  State  court.   Defendant's  principal 
contention  here  is  that  section  24  is  applicable  only  to  cases  where 
the  records  of  the  two  suits  are  such  that  the  court  can  determine 
from  an  inspection  of  the  records  that  the  causes  of  aotion  are  the  same. 
In  support  of  this  contention  defendant's  counsel  cites  Gibbs  v.  Crane 
Elevator  Co.,  180  111.  191  (1899).   In  that  case  plaintiff  filed  a 
praecipe,  summons  was  served,  and  thereafter  plaintiff  was  non-suited 
because  he  failed  to  file  a  declaration  by  the  second  term  of  court. 
To  the  declaration  in  the  second  suit  defendant  pleaded  the  statute  of 
limitations,  and  plaintiff  filed  a  replication  setting  up  the  commencement 
of  his  former  suit.  Thus,  where  there  was  no  means  of  ascertaining 
what  plaintiff  intended  to  allege  in  his  first  suit,  the  Court  said  that 
the  provisions  of  section  24  can  only  practically  be  applied  to  causes 
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where  the  record  In  the  two  suits  is  such  as  that  by  an  Inspection  of 
the  same  the  court  can  determine  as  a  natter  of  law,  that  the  first 
was  for  the  identical  claim  and  cause  of  action  set  up  in  the  second. 

Defendant  also  urges  that  the  relief  provisions  of  the 
Limitations  lift  are  not  available  to  a  party  who  does  not  act  in  good 
faith,  and  quotes  from  Sachs  v.  Ohio  National  Life  Insurance  Co.,  131 
F.  2d  134,  as  follows:   "The  Act  is  remedial  reflecting  a  legislative 
intent  to  protect  the  party  who  brings  the  action  in  good  faith  from 
complete  loss  of  relief  on  the  merits  merely  because  of  procedural 
defect. "  Defendant's  counsel  argues  that  since  plaintiff  knew  that 
defendant  published  a  newspaper  at  Rockford,  he  must  have  known  that  its 
principal  place  of  business  was  there,  and  therefore  his  action  in  the 
Federal  court  was  not  commenced  in  good  faith.  He  suggests  that  plaint if  J 
should  have  recommenced  his  case  in  the  Federal  court  under  the  pro- 
visions of  section  24,  and  that  court,  having  the  records  in  both  eases 
before  it,  could  have  determined  whether  or  not  the  causes  of  action 
were  identical. 

Since  the  Federal  court  on  its  own  motion  dismissed  plaintiff's 
action  for  lack  of  jurisdiction,  recommencement  of  the  case  in  that  court 
would  have  resulted  only  in  another  dismissal,  the  reason  for  dismissal 
of  the  first  action  being  equally  applicable  to  the  second.  It  does  not 
necessarily  follow  that  defendant's  principal  place  of  business  was  in 
Rockford  because  it  published  a  newspaper  there,  or  that  plaintiff  did 
not  act  in  good  faith  when  he  sued  defendant  in  the  Federal  court  under 
the  mistaken  belief  that  there  was  diversity  of  citizenship. 

In  its  motion  to  dismiss  filed  in  the  trial  court,  defendant 
made  no  specific  objection  that  the  complaint  failed  to  disclose  facts 
upon  which  the  court  could  determine  that  the  complaint  contains  the 
same  causes  of  action  as  those  alleged  in  the  Federal  court.   The 
statement  in  the  motion  "that  plaintiff  has  not  met  nor  conformed  with 
the  conditions  provided  in  Chapter  S3,  Illinois  Revised  ■  tatutes,  lection 
24  (a)  so  as  to  permit  the  filing  of  an  alleged  new  action",  has  no 
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reference  to  the  objection  now  urged.  Section  42  (3)  of  the  Civil 
Practice  Act  provides  that  all  defects  in  pleading,  either  in  form  or 
substance,  not  objected  to  in  the  trial  court,  are  deemed  waived. 
Section  45  (1)  of  the  Practice  &ct  requires  that  all  objections  to 
pleading  shall  be  raised  by  motion  and  that  the  motion  shall  point 
out  specifically  the  defects  complained  of.  By  failing  to  specify 
this  objection  to  plaintiff's  complaint  in  its  motion  to  dismiss  filed 
in  the  trial  court,  defendant  waived  the  objection,  and  it  cannot  be 
urged  for  the  first  time  here.  Gustafson  v.  Consumers  Sales  Agency, 

414  111.  235. 

Plaintiff  alleged  generally  that  his  complaint  in  the  Federal 

court  contained  the  same  causes  as  those  alleged  in  the  instant 

complaint,  faction  24  of  the  Limitations  A**  specified  no  conditions 

to  be  met  by  a  party  seeking  relief  thereunder,  and  it  contains  no     \ 

express  restriction  or  implication  that  such  relief  is  limited  to  a     | 

party  non-suited  in  a  State  court.  In  Wiehe  v.  Atkins,  126  111.  App.  1, 

plaintiff  recovered  a  judgment  In  the  circuit  court  on  appeal  from  a 

judgment  rendered  by  a  justice  of  the  peace.  The  defense  in  the  trial 

court  and  on  appeal  was  that  the  suit  was  barred  by  limitations. 

However,  transcripts  were  Introduced  by  plaintiff  showing  that  plaintiff 

had  commenced  a  prior  suit  in  justice  court,  that  changes  of  venue 

were  granted,  and  that  the  suit  was  dismissed  on  defendant's  aiotion. 

On  appeal  defendant  contended  that  the  transcripts  did  not  show  that  the 

prior  suit  was  for  the  same  cause  of  action,  and  that  the  identity  of 

the  causes  could  not  be  shown  by  oral  evidence.  The  Court  held  that 

the  dismissal  was  an  involuntary  non^suit  which  extended  the  period  of 

limitation,  and  in  affirming  the  judgment,  said:   "Parol  evidence  of 

what  occurred  on  a  former  trial,  when  pleadings  are  general,  and  this 

cannot  be  determined  from  the  record,  is  always  admissible.   Wright  v. 

Griffey,  147  111.  496,  500."  In  the  ? achs  case,  cited  by  defendant, 

the  Circuit  Court  of  Appeals,  Teventh  Circuit,  reviewed  the  Illinois 

decisions  pertaining  to  the  interpretation  of  "non^suit"  as  used  in 
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section  24,  and  held  that  a  dismissal  for  want  of  jurisdiction  is 
clearly  an  involuntary  dismissal  and  within  the  meaning  of  nnon^suitB 
as  used  in  that  section  of  the  statute.  The  Court  also  said  that 
such  remedial  statutes  should  be  liberally  construed,  so  as  to  prevent 
destruction  of  the  purpose  of  the  legi elation. 

It  is  our  opinion  that  the  provisions  of  section  24  of  the 
Limitations  Act  afford  relief  for  a  plaintiff  nonsuited  in  the 
Federal  eourt,  and  that  plaintiff* s  allegations  with  reference  to 
the  identity  of  the  causes  of  action  were  sufficient  when  tested  by 
the  objections  made  in  the  trial  court  by  defendant's  motion, 
therefore  conclude  that  the  Circuit  Court  of  Winnebago  County 
improperly  struck  plaintiff's  complaint,  that  the  judgment  in  favor 
of  defendant  was  erroneous,  and  that  it  should  be  and  it  hereby  is 
reversed,  and  the  cause  remanded  with  directions  to  overrule 
defendant's  motion  to  strike  and  dismiss  plaintiff's  complaint* 

Reversed  and  remanded. 
SMITH,  e.J.  and  DOVE,  J.  Concur 
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Thia  is  M  appeal  by  the  plaintiffs,  Donald  Cameron  et 
al.,  froa  a  decree  disndssi  ng  the  suit  for  want  of  equity  after 
a  trial  on  the  merits.     Use  suit  sought  a  declaratory  judgiaest 
to  declare  the  operation  by  the  defendants  liellar-Heartt.  Lumber 
and  Fuel  Co.  and  S.  A*  Keller  Co.  of  a  concrete  ready-mixing 
plant  on  the  real  estate  of  the  defendant  Keller-Heart t  etc.  Co. 
to  be  contrary  to  the  previsions  of  the  iwnlnfl  ordinance  of  the 
defendant  Village  of  Clarendon  Hills.     The  Court  found  that  the 
plaintiffs  had  proved  no  special  damages;  that  the  defendant 
Keller-Heart t  Lusher  and  Fuel  Co.  la  applying  for  and  securing 
the  necessary  building  permits  froja  the  Village  of  Clarend< 
Hills,  and  in  thereafter  erect ing  the  irsproveaent a  in  quest! 
on  its  premises,  expending   over  ;•  100,000.00  Ml  the  $140,000.00 
project  before  this  suit  was  filed,  acted  la  good  faith  and  in 
reliance  upon  the  permits,  and  the  plaintiffs  are  estopped  fro* 
bringing  this  suit;  and  that  the  plaintiffs  failed  to  prove  any 
of  their  other  claims  by  a  preponderance  of  the  evidence. 
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The  complaint,  filed  j=arch  20,  1956,  set  forth  that  the 
defendant  Village  of  Clarendon  Hills  is  a  municipality  la  the 
County  of  DuPage,  State  of  Uli  lots,  and  that  at  the  tiiae  in  ques- 
tion there  was  la  effect  a  waning  ordinance  which,  among  other 
things,  provides  that  the  property  occupied  by  the  defendant 
Seller-Heart t  Luiaber  and  Fuel  Company,  had  it  been  occupied  by 
that  defendant  as  aM  for  a  lumber,  material,  and  coal  yard  and 
oil  depot,  was  aoned  for  industrial  purposes}  the  defendant  Xeller- 
Heartt  Lumber  and  Fuel  Company  applied  for  and  received  a  building 
permit  for  a  structure  to  be  used  in  connection  with  the  operation 
of  a  concrete  ready-sdx  plant;  at  the  tise  the  building  permit 
was  applied  for  the  soning  ordinance  limited  the  height  of  build- 
ings or  structures  on  the  property  of  the  defendant  to  45  feetf 
the  building  so  constructed  under  the  permit  exceeded  45  feet  in 
that  it  was  67  feet  high;  subsequent  to  the  application  for  the 
building  permit  the  President  and  Board  of  trustees  of  the  Village 
of  Clarendon  Hills  passed  a  purported  ordinance  known  as  Ordinance 
a  159  in  the  foUowlnr  language. 

"Be  it  ordained  by  the  President  and  Board  of  Trustees 
of  the  Village  oS  Clarendon  Hills  that  elevator  bulk- 
heads and  necessary  mechanical  appurtenances  construct- 
ed in  connection  with  concrete  taaterial  handling  equip- 
ment now  located  upon  Keller-Heartt  kuiaber  and  Fuel  Co* 
property  if  otherwise  complying  with  the  Village  Ordinance 
aay  have  a  height  of  not  to  exceed  sixty-seven  feet**} 

prior  to  the  adoption  of  that  ordinance  there  had  been  no  public 

hearing  before  the  Zoning  Board  of  Appeals  or  any  other  body, 

committee,  or  commission  of  the  Village  of  Clarendon  Hills,  and 

there  was  no  recommendation  (fros)  any  such  Building  Committee 

or  Commission  to  the  Village  of  Clarendon  Hills  that  the  operation 

of  a  concrete  ready  mixing  plaut  en  the  property  by  the  defendant 

would  (not)  create  objectionable  noise,  dust,  fumes,  and  gasses 
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as  prohibited  under  the  toning  ordinance  referred  to  in  the 
complaint;  that  the  operation  of  such  ready-mix  concrete  plant 
in  the  structure  for  which  the  building  permit  was  issued  would 
decrease  the  value  of  the  property  of  the  plaintiffs  to  a  very 
great  extent;  the  action  of  the  Building  Commission  and  the 
Board  of  Appeals  was  void  and  of  HI  effect  under  the  ordinance 
of  the  Village  of  Clarendon  Hills*  and  the  action  of  the  President 
and  Board  of  Trustees  of  the  Village  of  Clarendon  Hills  in  attempt- 
ing to  adopt  the  purported  Ordi nance  Ho.  159  was  void  and  of     o 
effect;  and  that  the  operation  of  the  proposed  business  on  the 
premises  would  be  a  public  nuisa.ee,     Ihe  complaint  prayed  that 
the  building  permit  be  declared  null  and  void,  the  purported  Or- 
dinance II©  ♦  159  be  declared  null  and  void,  and  the  operation  of 
the  ready-mix  plant  be  declared  contrary  to  the  zoning  ordinance. 

The  answer  of  the  defendant  Tillage  of  Clarendon  Hills 
admits  the  issuance  of  a  building  permit;  admits  the  ssoning  or- 
dinance; denies  ordinance  Ho.  159  is  invalid;  and  denies  all  of 
the  other  allegations  of  the  complaint.     The  answer  of  the  defend- 
ants Keller-Heart- 1  Lusiber  &  Fuel  Co»  and  S,  4,  Keller  and  Co#  ad- 
raits  the  aoning  ordinance;  admits  the  operation  of  the  ready-six 
plant;  admits  the  application  for  a  building  permit;  admits  the 
structure  is  over  45  feet;   denies  the  alleged  special  damages  of 
the  plaintiffs;  for  a  further  defense  alleges  that  the  mtitlm  or- 
dinance is  unreasonable  and  unconstitutional;  and  as  a  further 
defense  pleads  estoppel  of  the  plaintiffs  for  failure  to  proceed 
within  a  reasonable  time  after  notice  of  the  issuance  of  the  build- 
ing permit. 

The  plaintiffs  state  in  their  theory  of  the  case  that  they 
had  improved  their  properties  with  family  dwellings  prior  to  the 
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applications  for  the  building;  permits  here  involved  and  after 
the  adopt ion  of  the  soniag  ordinance  mid  had  relied  on  that  or- 
dinance;  they,  or  at  least  a&ay  of  thesa,  by  reason  of  their 
properties  being,  la  close  proximity  to  the  property  here  concern- 
ed, raff ered  special  daaage  different  from  the  residents  of  the 
community  as  a  whole;  the  ready-mix  plant  caused  excessive  noise, 
dust,  and  increased  truck  traffic;  and  the  decree  is  against  the 
aanifest  weight  of  the  evidence • 

The  defendant  a »  theory  is  that  the  decree  is  supported  by 
the  evidence  and  the  plaintiffs  do  not  attempt  to  show  otherwise; 
the  plaintiffs  proved  no  special  dasaage  and  that  is  m  insuper- 
able bar  to  their  suit;  the  plaintiffs  are  estopped  under  the 
circumstances  to  oain^ain  this  suit;  the  defendants*  structure 
does  not  violate  the  zoning  ordinance;  and  the  structure  is  not 
aisance. 

It  appears  from  the  evidence  that  in  August,  1955,  the  de- 
fendant Keller-Heart t  Lumber  and  Fuel  Zo»  obtained  from  the  de- 
fendant Village  or  Clarendon  Hills  building  peraita  authorising 
the  constx-uction  of  a  saaterials  handling  plant  upo b  the  property 
ow.ed  by  it  la  the  Village*     The  construction  described  in  the 
permits  began  shortly  after  the  procuring  thereof  arid  was  sub- 
stantially completed  by  ilay,  1956.     The  cost  of  c©  ;  struct  ion  was 
ia  excess  of  £u.0,000.00,  over  $100,000.00  of  which  was  spent  prior 
to  the  institution  of  this  suit.     Prior  to  this  suit  neither  the 
plaintiffs  or  anyone  else  took  any  action  to  contest  the  validity 
of  the  permits,     fhe  installation  is  located  139  feet  from  the 
company's  Park  Avenue  south  lot  line.     It  is  designed  primarily  to 
handle  heavy  building  material*;   its  present  use  is  to  load  transit 
«aix  trucks  with  said,  stone,  ceaent  and  water,  which  ingredients 
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are  then  ratseed  to  bocorse  concrete  while  the  track  is  e  rout©  to 
th©  oustoaer*     The  installa  j     {1}  five  bias  com- 

pletely eiiclosod  by  sheet  steel  for  the  temporary  storage  of  the 
various  ccvapone  ts  of  concrete*  the  bine  efrtfflfl  slightly  lea;; 
45  feet  high|   (2)  two  enclosed  conveyors  (on.®  bucket,  ©tie  celt) 
attached  to  the  bins  firstly  by  bolts,  one.  conveyor  bei-  |   37  feat 

a  and  the  other  62  fee?,  fadga*    When  it  is  necessary  to  I* 
tae  bias,  the  tfWJptMMAa  of  concrete  are  carried  from  the  Ber* 
lingfe  I  ailrc, I     PeSJtS  nearby  throurh  two  under; 
to  the  enclosed  loa&inf  cc-veyors,,  •,*  thess  up  ee  t.   i 

After  a  truck  is  drive  i  be&ss;-:  louroii  he 

truck  is  loaded  through  MMtl  i  electri:    I 

:rc©  o  vity.     411  of     be  >,s  are 

losed.    The  install         i  also  hag  a  .--       »©od,  a  met 

ble  chute,  and  a  dust  collector,   -.;.  mm  cov^r  the  h 

portion  of  the  truck  fey*  operatic*   ♦     In  electric 

aoter  simultaneously  suck 

•losed  bias,     ffea  l.i  ui  are  :  bfeor 

bnapers.     -tubber  liners  «ad  stop  flaps  are  also  used.     The  c©a» 
pany  regularly  oil  sprays  the  area*     a  .  mm  has  bee:* 

erected  around  the  proper  fc?«      -rees  have  b^msti  pi,  the  ) 

line.     And  the  £.  ire  has  bee,,  pal  ^pparc       ,    acceptable 

color. 

Th©  defendant  Keller-Heart  t  etc.  o©.»«  real  estate  is 
bounded  .■*>  aorta  by  -;iica£©»  BwMttfNn  •  I  '><.'-. 

Co.  tracks  and  on  the  so  Avenue.     It  is  la  the  2-;dua-> 

.ytrict  anetr  the  villa/.©  OOMni,  ordinate,  wherein,  aaong 
other  uses,  these  uses  are  permit  ted :     building-  material  ©tor;, 
yards,  and  li^ht  Manufacturing  a  .-as  establish  me  -ts  net 

otherwise  here!.;  provided  for,  none  of  which  shall  be  of  a  nature 
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to  create  objectionable  noise,  odor,  smoke,  gas,  fumes,  or  vapor. 
The  property  is  (963»)  or  163»,  x  214 ♦  x   2?0«.  It  has  been  oc- 
cupied by  the  company  since  1929.  Besides  the  presently  Involved 
installation  there  are  located  thereon  an  office  building-,  lusher 
shed,  numerous  oil  tanks,  pump  house,  garage,  and  several  snail 
out  buildings,  fhe  company  has  always  been  in  the  materials  and 
fuel  business  and  has  stored  thereon  sand,  stone,  bagged  cement, 
building  materials,  etc.  The  company  was  so  engafed  in  such 
businesses  thereon  before  any  of  the  plaintiffs  purchased  their 
homes.  It  maintains  some  20  trucks  other  than  cement  trucks  to 
service  its  customers1  needs.  ±he  plaintiffs*  brief  here  indicates 
that  they  concur  in  believing  that  the  use  to  which  the  property 
was  put  prior  to  the  erection  of  the  cement  nix  structure  was 
proper  under  the  son ins  ordinance. 

In  the  immediate  neighborhood  are  a  lumber  company t  a  bow 
and  arrow  factory,  a  concrete  products  manuf acturing  company,  a 
wire  and  metal  products  plait,  and  a  milk  bottling  plant.  About 
£0  trains  per  day  are  operated  by  the  railroad  on  the  north  over 
three  tracks.  The  lots  immediately  south  and  southwest  of  the 
company fs  property  are  vacant,  except  for  some  where  a  builder 
began  a  development  of  homes  after  the  present  cement  mix  plant  was 
in  operation,  though  some  of  those  lots  are  *ot  suited  for  any  use 
because  of  constant  flooding  .   ot  far  distant  from  this  property 
are  certain  water  towers  of  the  Village  itself  which  are  more 
than  45  feet  high,  *  in  fact,  about  120  feet  hifh. 

So  far  as  alleged  dust  from  the  operation  of  the  cement  mix 
structure  is  concerned  the  plaintiffs'  evidence  was  in  some  co  - 
flict,  and  their  real  estate  appraiser  said  it  did  not  five  off  any 
dust.  A  research  sad  engineering  chemist  who  specializes  in  the 
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study  of  air  pollution  arid  noise  testified  for  the  defendants  as 
to  standard  tests'  he  bac*  saade  on  the  cocipany's  property  for  the 
emission  of  dust  and  said  the  structure  did  not  add  to  the  ne if fa- 
therhood's dust  and  was  not  a  source  of  air  pollution.     So  far  as 
alL  oise  is  cortcer-.ed  the  plaintiffs'  evidence  arain  was  soase- 

what  contradictory.  The  research  and  e-n  ineerinf  chemist  who  tes- 
tified for  the  defendants  had  also  n*4a  certain  standard  tests  for 
icise  froE  the  operation  of  the  structure  and  la  the  neighborhood, 
and  he  said  the  operation  was  not  offensive,  was  within  tolerable 
limits,  was  less  in  intensity  than  siest  other  neighborhood  noises, 
and  the  frequency  or  pitch  thereof  was  within  proper  Units, 

With  respect  to  any  special  tanfcft  to  tho  plaintiffs,  none  of 
the  plaint  Iff  3  themselves  testified  igiilMMMtniij  any  alleged  dazaage. 
A  real  estate  broker  testified  for  the  plaintiffs  that  he  thought 
their  damage  was     '      reater  feaao   5  to  ?-h  .       'hat  witness,  however, 
was  unfamiliar  with  the  g&aJ         v?s«  properties,  had  nade  no  inves- 
tigation of  sales  in  that  or  any  cojaparable  area*  had  never  sold 
any  real  estate  in  the  villare,   and  did  not  know  how  the  company* s 
property  was  previously  used,  or  how  the  cement  ail  plant  works. 
ther  real  estate  brc.-rer  testified  for  the  defendants.     He  had 
appraised  and  sold  real  estate  in  the  village,   and  bee.,  i  .  build- 
activities  there,     Me  knew  the  area  before  the  MMffi       ix  plant 
was  built,     He's  seen  it  in  operation,     He»d  aade  a  sidewalk,  apprais- 
al of  all  the  plaintiffs'  propert  ies,  and  an  analysis  of  sales  in 
a  comparable  area  in  I  he  village.     He  said  the  character  of  the 
industrial  area  had  bee  established  before  the  cement  raix  plu 
was  built  and  its  erection  had  no  adverse  effect  ta  real  estate 
values.     He  said  the  plaintiffs  had  not  been  damaged  by  the  ceraent 
■ta  plait. 

There  were  sone  2f'r  wi*  neseee  altogether,  a  le.n/rthy  stipula- 
tion, numerous  exhibits,  and  the  record  consists  of  some  569  paces. 
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This  case  is  not  one  where  a-  owner  of  land  is  complaining 
of  restrictions  placed  upon  its  use,  but  is  a  case  fa  -which  other 
parties  elaiu  that  the  municipal  authorities  have  wrongfully  por- 
ed a  cervai a  use  on  and  of  the  property  of  soraeone  else*     inder 
such  circumstances  it  has  been  held  that  for  such  a  party  to  hare 
any  standing  in  a  court  of  equity  to  complain  about,  the  use  of 
another's  property,  he  has  the  burden  of  proving  that  he  has  suffer- 
ed a  special  daraare  by  reason  of  such  use  which  differs  frosi  that 
suffered  by  the  general  publics     GAffilgl  et  al.  v.  poiTjTY  OF  OUPACS 
et,  aA,ffi   (1956)  I  111.  (2d)  155;  iiuLLQCK  et  ■&&  v,  CffT  OF  WmM 
et  al,  (1954)   5  111.  (2d)  22.     As  was  said  in  GAiffiJgT..  et  al.  v. 
COIHTY  OF  ODPAQg  et  al...  p.  159$     "If  the  -sift  were  not  applied 
to  soning  cases  la  the  nature  of  the  one  before  us,  harassing  and 
vexatious  suits  by  persons  safe  aggrieved  would  •**&  certainly  ensue** 

tfe  have  searched  the  brief  of  the  plaintiffs  and  nowhere  do 
we  find  they  have  urped  wxy  error  as  to  the  trial  court's  finding 
that  the  plaintiffs  have    $ot  a^f^r^d  special  daiaage,  or  cited  any 
ai&hority  in  that  regard*     In  the  plaintiffs*  brief  here  only  one 
point  is  stated  under  "Points  and  Authorities",  which  is:     *»!•     J  So 
waiver  or  estoppel   gay  be  relied  upon  by  a  sere  indulgence  or  s5JLent 
acquiescence  where  it  does  not  appear  that  the  other  party  under- 
stood that  there  was  a  waiver  or  that  they  relied  thereon**,  a 
only  one  citation  of  authority  Is  fiver,  which  is:     VILLAGE  CP  LAffS 
BLUFF  y»  DALITSCH  et  al..  (1953)  *U  111.  196*     And  fa  the  "Arrunent* 
part  ofi  tiseir  brief  here  that  one  point  so  stated  in  the  Points  and 
Authorities  is  the  only  asatter  discussed  and  that  single  cita"  1« 
is  not  even  referred  to.     11*©  caso  cited  does  not  relate  to  the 
aatter  of  special  daoarea  of  a  party  conpiaini: -r  of  another's  use 
of  his  own  property*     In  faci.,  th.is  laagnar  easfej  at  > 

4#7,  is  pertinent  hare:     "Gi,her  errors  have  been  assirrnad  on  this 
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appeal,  but  they  have  no*.  fata  .  argued  la  the  briefs  submitted 
to  this  Court,     Consequently,   i-hese  aasi,  3  are  considered 

waived  aud  aic  presented  here  for  review,*    la  the  Argument  p&. 
of  their  Trief  here  the  pGL«*i  atiffa  appear  to  accede  to  the  prin- 
ciple, above  stated,  Ml  to  ,11:3? 
special  iOaa§!  suffered                .           all  they  sar  in  support: 
their  posit  leva  5.si     WA                  1  mt                     <ble  operation  of  a 
business  upon  property  m    '                       f  h«ve  an  effect  upo":  property 
within  a  reasonablo  dfoflMWMHI  of  the  of                 property.     Bast  is  so 
elear  as  to  need  no  argument.,"    We  I                        \  er  is  aftt   so  clear 
here  as  to  need  aa  argaaaent  cni                  ?.on  of  m           ties. 

Suprenc  Court  Rule  39,  CU»  110  ILL.  "P/.  3.7  AT3..  1^59 «_  par* 
101.3° «  provides,  40  to  .<«■.  appeals  fc*$  brief,  ,   In  part,  RThe 

Points  and  Authorities  shall  teaalst  of  the  proposition:;  relief 

i.:>    CUpp©  :.:''P'J,1    .  ,    *   *    % 

,  *The  lrgattans  riHAl  be  1.'  9  the  points  aade  and  cases 

I  ir  the  Bpints  I  tritlaa,  agsi  la  the  seqT3ev-;e  la  -r'htch 

the  points  are  em.de>,     A  pel  is  made  but  not  arpued  may  be  considered 
waived*  *  *  *  No  alleged  error  or  point  net  contained  in  the  brief 
shall  be  raised  afterwards,  eit her  by  reply  brief  or  la  oral  or 
printed  argument  or  on  petition  for  rehear  I  i£.  *  *  *  *•     Appellate 
Court  aule  7,  C1I.  110  III.  h.W.  Basalt  ^59,  oar*  201.7.   18  ^o  the 
same  effect* 

Upon  appeal,  every  reasonable  i afeaaaaaavl  not  negatived  by  the 
record  will  be  indulged  in   i     support  of  the  jud    e       or  decree; 
error  is  never  presumed  by  a  reviewing  court,  but  rruat  he  affirmative- 
ly shown  by  the  record;     U^IQw  3!-q-  ACS  DISTRICT  etc,  v. 


•  f  * 


(1945)  390  111.  4^7;   ?mW*$  *X  rel.  WBBgt  et  al.  v.   aiTSCHE,  et  si. 
(1921)  301  111*  40.     A  decree  is  to  be  presumed  correct,  aid  one 
who  seeks  to  reverse  it  carries  the  burden  of  showing  that  it  is 
erroneous:     MOLES,  v.  CARlg&S  et  al.   (1953)  415  111.  172. 

We  will  not  search  the  record  to  try  to  find  possible  error 
coooitted  by  a  trial  court;  art  appellant  must  urjre  any  error  of 
which  he  chooses  to  take  advantage  and  smtst  present  argument  in 
support  thereof;   in  the  absence  •€  sueh  and  such  arguiae 

the  natter  is  waived  and  there  is  egg  possible  error  to  be  reviewed: 

o    i.^  v.  jlLJMBB     i  -■-    -    -•      -■-«  *  M  ■■  -    O,  :r...   9* 

j  au^-  e^c.  v.  ffffisX  (19U)  311  HI.  App.  323;  ffflgfff  Til 

-  :.iyi:'   (1>60)  25  HI.  App.   (2)  157;    j§f  v.        Eg  :^otq;.  etc,   (1959) 
20  HI.  App.   (2)  44#;   where  the  appellant  ignores  an  essential 
point  in  his  brief  and  ■Pg*BSnt  we  have  no  alternative  but  to  affirm 
the  jud£»aant:     ALlff^V. -•.:   y,  ^jj,:,^    "1.   (I960)  25  HI.  App.    (2) 

259. 

We  think  that  this  disposes  of  this  appeal,  inasmuch  as  the 

plaintiffs  i     this  case  nust,   in  all  event s,  prove  special  daa&res. 
Their  failure  to  assert,  and  arfue  any  error  as  to  the  trial  court  *s 
fi-idiig  of  no  special  damages  is  f«&&  to  ;  his  appeal.     Having 
stated  and  argued    o  pola*  la  that  respect  as  a  proposition  relied 
upo     I     support  of  the  appeal  and  having  cited  at  supportive  author- 
ities, the  siatter  is  considered  waived.     It  is  unnecessary,  there- 
fore,  to  discuss  any  other  Na&ftaYe* 

Sven  were  that  ratter  of  special  daaagss  properly  before  us, 
we  could  not  conclude  thai    uie  decree  la  that  respect  is  contrary 
to  the  manifest  weight  of  the  evidence  or  the  law. 

a'e,  therefore,  hold  that  the  decree  is  correct,  and  it  will 
be  affirraed. 


SPIVEY/  P.J.  *£or 
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IN  THE 


APPELLATE  COURT  OF  ILLINOIS 


IF  l  Ml  ® 


SECOND  DISTRICT,  FIRST  DIVISION      Q.gf-$4rW- 


MAY  TERM,  A.  D.  1961 


•^ftJUti"— *' 


PEARLINE  TORRANCE,  | 

Plaintiff -Appellant 

V8 


Appeal  from  the 

Circuit  Court  of 


CITY  NATIONAL  BANK  OF  ROCKFORD,       :         Winnebago  County 

a  National  Banking  Association,  : 

Defendant-  Appellee  :  \Lo 


i 


LA.  2 


- 


SMITH,  P.J. 

Plaintiff  filed  her  suit  charging  the  defendant 
bank  with  libelling  her  in  refusing  to  honor  a  check  bearing 
her  name  as  drawer  in  the  sum  of  $20.00  and  returning  the  same 
to  A  &  P  Food  Market  marked  *   insufficient  funds."  The  trial 
court  struck  the  complaint  on  motion  and  granted  leave  to  the 
plaintiff  to  file  an  amended  complaint  within  ttienty  days.  None 
was  ever  filed.  Eighty  two  days  later  the  defendant  filed  its 
motion  to  dismiss  the  suit  and  for  judgment  in  bar.  Plaintiff 
then  elected  to  stand  on  her  her  original  complaint.  An  app- 
ropriate judgment  in  bar  followed  and  this  appeal  is  from  that 
j  udgment . 

The  original  record  in  this  cause  failed  to  show 
any  election  on  the  part  of  the  plaintiff  to  stand  on  her  original 
complaint  although  her  brief  states  that  such  was  her  intention 
and  that  that  was  the  reason  for  not  filing  an  amended  complaint. 
After  all  briefs  were  in  and  on  the  day  before  oral  argument 
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in  this  Court  plaintiff  filed  her  motion  in  this  Court  to  amend 
the  record  before  us  and  attached  thereto  additional  parts  of 
the  record  and  a  report  of  trial  proceedings  duly  certified  by 
the  court  reporter  and  the  clerk  of  the  trial  court.  This  motion 
we  took  with  the  case.  The  motion  and  the  documents  attached 
clearly  show  that  the  trial  court  did  permit  the  plaintiff  to 
elect  to  stand  on  her  original  complaint  after  failing  to  amend 
within  the  20  days  allowed  by    the  trial  court.  The  plaintiff 
sought  by  petition  in  the  trial  court  to  correct  the  record  and 
submitted  the  report  of  trial  proceedings  to  the  trial  judge 
for  certification.  The  court  denied  the  petition  to  correct  the 
record  and  refused  the  certification.  This  was  done  on  the  theory 
that  he  was  without  jurisdiction  to  do  either  as  the  case  and 
the  record  were  then  in  this  Court.  The  trial  court  labored 
under  a  misapprehension.  The  relief  requested  by  the  plaintiff 
was  in  keeping  with  and  not  antagonistic  to  the  principles  pro- 
nounced by  this  Court  in  County  Board  of  Trustees  v.  Bendt,  30 
111.  App.  2d  329,  174  N.E.2d  404.  While  we  could, with  propriety, 
remand  the  case  to  the  trial  court  with  directions  to  allow 
the  plaintiffs  petition  and  supply  us  with  a  complete  and  correct 
picture,  properly  authenticated,  we  are  of  the  opinion  that  the 
record  before  us  is  an  appropriate  place  £or  us  to  exercise  the 
power  conferred  on  us  by  Chapt.  110  Sec.  92  (c)  C.P.A.,in  our 
discretion,  to  "  order  or  permit  the  record  to  be  amended  by 
correcting  errors  or  adding  matters  which  should  have  been  in- 
cluded." (  111.  Rev.  Stat.  Chapt.  110  Sec.  92  (c).  The  truth 
of  the  matters  set  forth  in  the  motion  by  the  plaintiff  and 
the  documents  attached  are  not  attacked  or  denied  by  the  appellee. 
In  this  state  of  the  record  we  will  allow  the  motion  and  treat 
the  record  as  properly  amended  and  before  us.  In  so  doing  we 

avoid  judicial  wheel  spinning  without  injustice  to  the  appellee 
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or  loss  co  it  of  any  substantial  rights. 

Plaintiff's  contention  that  the  trial  court  abused 
its  discretion  in   dismissing  the  suit  and  entering  judgment 
in  bar  is  without  merit.  Plaintiff  was  not  entitled  as  a  matter 
of  rgght  to  file  an  amended  complaint.  Daviditis  v.  National 
Bank  of  Mattoon,  6  111.  App.  2d  286,  127  N.E.2d  462.  Where  a 
complaint  is  dismissed  on  motion, the  court  properly  imposed  a 
time  limit  in  granting  leave  to  amend  and,  in  the  absence  of 
an  amendment  within  the  specified  time  or  a  requested  extension 
of  time,  the  suit  is  properly  dismissed.  Coatie  v.  Kidd,  17 
111.  App.  2d  289,  149  N.E.2d  646.  This  record  is  barren  of 
any  request  on  the  part  of  the  plaintiff  for  additional  time  in 
which  to  file  an  amended  complaint.  A  trial  court  cannot  be 
successfully  eharged  with  an  abuse  of  discretion  which  it  was 
never  called  upon  to  exercise. 

Furthermore,  "  a  court  may  consider  the  ultimate 

efficacy  of  a  claim  in  passing  upon  a  motion  for  leave  to 

amend  or  in  considering  a  motion  to  dismiss."  Deasey  v.  City 

of  Chicago,  412  111.  151,  lo5  N.E.2d  727.  The  defendant's 

motion  to  dismiss  charges  that  the  plaintiff  lost  her  bill 

fold  and  identification  cards; that  a  third  party  used  them  to 

establish  an  account  with  the  defendant  bank  and  issued  the 

check  upon  which  this  suit  is  founded;  that  the  plaintiff 

never  did  have  an  account  with  the  defendant  bank  or  do  any 

business  there;  and  that  the  plaintiff  advised  the  bank  after 

the  return  of  the  check  that  she  was  not  the  person  who  opened 

the  account  in  question.  In  a  pleading  denominated  "  motion 

in  opposition  to  the  motion  to  strike,"  plaintiff  asserts  that 

this  new  matter  sets  up  no  defense,  is  incompetent,  irrelevant  and 

immaterial  and  is  not  supported  by  affidavit.  In  the  absence 

of  a  motion  to  strike,  this  new  matter  was  properly  considered 
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by  the  trial  court  in  determining  the  ultimate  efficacy  of 
this  claim.  Klemm  v.  Trustees  of   American  Red  Cross,  2G  111, 
App.  2d  482,  156  N.E.  2d  258. 

It  is  thus  readily  apparent  from  this  record  that 
the  bank  never  did  publish  or  circulate  any  statement  about 
this  plaintiff  but  rather  against  the  unknown  third  person 
who  made  the  deposit  and  issued  the  check.  How  the  defendant 
bank  could  have  intended  to  charge  this  plaintiff  with  the 
commission  of  a  crime  or  maliciously  intended  to  injure  her 
and  destroy  her  good  name,  credit  and  reputation  as  alleged 
in  the  complaint  is,  to  say  the  least,  obscure.  The  funds  on 
deposit  were  not  hers;  the  returned  check  was  not  hers,  and 
the" insufficient  funds"  advice  slip  to  the  A  &  P.  Food  Market 
did  not  refer  to  her.  Plaintiff  was  an  utter  stranger  to  the 
defendant  bank.  It  is  crystal  clear  that  the  document  relied 
on  as  libelous  was  not  issued  "  of  andconcerning  the  plaintiff". 
In  the  only  case  to  which  our  attention  was  drawn  by  the 
briefs  it  appears  that  no  cause  of  action  is  stated  against 
the  defendant  in  the  absencee  of  allegations  and  protff  that  the 
bank  had  on  deposit  unencumbered  funds  belonging  to  the  plaint- 
iff out  of  which  checks  drawn  by  the  plaintiff  should  have 
been  paid  and  the  bank,  through  mistake  or  other  inexcusable 
conduct,  refused  to  honor  the  same.   Hanna  v.  Drovers  National 
Bank,  194  111.252,62  N.E.  2d  558.  Neither  the  allegations  of 
the  complaint  nor  the  circumstances  shown  by  this  record 
approximate  these  requirements. 

Practical  and  common  sense  considerations  raise  an 
insuperable  and  impenetrable  barrier  to  the  statement  of  a  cause 
of  action  on  the  facts  in  this  record.  Courts  are  not  and  should 
not  be  oblivious  to  the  ordinary  occurences  of  a  complex  society. 
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The  return  of  a  check  for  want  of  sufficient  funds  without 
more  factually  is  a  delicate  foundation  upon  which  to  con- 
struct a  suit  for  libel.  It  is  a  common  practice,  aibeit, 
perhaps  too  common.  It  would  be  a  perversion  of  realism  to 
believe  that  the  bank  intended  to  charge  the  drawer  of  the 
check  with  a  violation  of  the  Criminal  Code  or  that  the  re- 
cipient of  the  returned  check  would  interpret  the  advice  slip 
as  charging  the  drawer  with  a  criminal  act.  It  was  just  a  simple 
statement  that  there  were  insufficient  funds  to  pay  the  check. 
It  does  not  per  se  charge  the  drawer  with  a  criminal  act.  Geered 
to  the  morals  and  understanding  of  the  market  place  it  falls 
far  short  of  directly  or  by  implication  charging  the  drawer 
with  the  issuance  of  the  check  !i   with  the  intent  to  defraud". 
Thus  shorn  of  any  iniquity.,  the  statement  is  innocuoxis  and 
devoid  of  any  libellous  characteristics. 

Perceiving  no  error  in  the  action  of  the  Circuit 
Court  of  Winnebago  County  in  dismissing  this  complaint  and  in 
entering  its  judgment  in  bar,  it's  judgment  should  bo,  and  it 
is,  hereby  affirmed. 
Affirmed. 
Dove,  J  and  McNeal,  J,  concur. 
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JAMES  ARHOLOf  WILLIAM  H.  FAffi-: 
Trustees  of  the  Second  Baptist  Church 
of  Freeport,  Illinois, 

Plaintiffs-/.  ppellants , 


V9, 
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Appeal  fr-a 
Circuit  court  of 
Stephenson  Count; 


DOVE,  J. 

This  appeal  involves  a  controversy  between  two  factions  of  the 
second  Baptist  Church  of  Freeport,  Illinois.  The  plaintiffs  in  this 
litigation  are  the  trustees  of  this  church  who  >»re  elected  trustees,  for 
a  period  of  one  year,  at  the  regular  election  held  £®r  the  purpose  of 
electing  trustees  on  December  5»  1938.  The  defendants,  Robert  Hunter, 
Richard  Wallace,  Louis  Gossett,  Jr»t   and  HAt  Slaughter,  are  four  of  the 
five  trustees  of  the  church  who  were  elected  trustees  on  October  10,  I960. 
Harry  Johnson  is  the  fifth  trustee  elected  in  I960  but  was  not  made  a 
defendant.  The  other  defendants  are  aenbers  of  the  congregation  who  are 
part  of  a  group  opposing  the  plaintiffs. 
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In  their  saendad  cooplaint,  filed  *ispt®ab8r  16,  I960,  It  was 
alleged  that  the  plaintiffs  were  duly  elected  trustees  of  the  Second 
Baptist  Church  of  freeport  for  the  period  of  on©  year  at  an  election 
held  in  accordance  with  the  rules  and  orders  of  the  church,  held  on 
December  5»  1958 I  that  they  took  office  in  December,  195S»  were  duly 
installed  as  such  trustees  and  still  hold  office!  that  plaintiff, 
WiHiaa  H#  Faribro  in  addition  to  holding  the  office  of  trustee,  is  the 
pastor  of  said  church;  that  the  trustees  are  the  owners  of  a  described 
tract  of  land  in  Crocker's  Addition  to  the  City  of  Preeportj  that  a  duly 
elected  building  ccsssittee  of  said  church  entered  into  a  contract  for 
the  erection  of  a  nmt  church  upon  said  premises  but  that  the  MM  church 
has  not  been  completed  and  charge  that  the  defendants,  without  the  consent 
of  the  building  eoranittee,  the  trustee  or  the  pastor  have  takenoossession 
of  thst  premises  and  are  holding  church  services  in  the  MM  church  building. 

The  amended  complaint  further  alleges!  that  fey  the  rules  and 
regulations  of  the  Baptist  Church  Directory  the  defendants  are  without 
the  authority,  right,  or  pamr  to  enter  !u$e  and  upon  the  premises  of  the 
church  without  the  consent  of  said  trustees  of  &e  church  or  *.&thout  the 
consent  (tf  its  pastor. 

The  prayer  Vt   the  amended  petition  was  that  the  court  enjoin 
and  restrain  the  defendants  from  (1)  continuing  to  use  the  church  prec&ses; 
(2)  from  using  the  noise,  Second;  Baptist  Church  of  Freeport'*  aixl   (3)  fro® 
representing  themselves  as  having  any  official  eff  non-official  conriection 
with  said  church.  The  amended  cca&plaint  xluo  prayed  for  a  monetary  award 
f>r  damages  and  suspenses  which  have  MWIMtf  to  plaintiffs  by  reason  of 
defendants  unlfevtful  acts  and  for  an  order  requiring  the  defendants  to  turn 
over  %P    the  plaintiffs  the  possession  arid  control  of  all  the  personal 
property,  including  bank  accounts,  records  and  books  belonging  to  the  church 
as  well  as  the  real  estate  described  In  the  amended  eoraplaint. 
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The  defendants  answered  the  amended  complaint  denying  every 
allegation  thereof.  As  a  separate  dufmnsm  it  was  averred  that  the  Second 
Baptist  Church  of  Freeport,  Illinois,  was  a  duly  existing  religious 
corporation  organized  on  October  11,  I960,  in  accordance  with  the  statutes 
of  the  atate  of  Illinois,  and  that  the  Sefendanis,  Robert  Hunter,  Richard 
Wallace,  Louis  Oossett,  Jr.,  and  Hlla  Slaughter,  together  with  the  said 
iienry  Johnson,  were  the  duly  elected,  qualified,  and  acting  trustees  of 
said  church,  fc'lta  their  answer,  the  defendants  filed  a  counterclaim  in 
which  they  averred  that  the  above  five  mused  person  ware  the  duly  qualified 
and  acting  trustees  of  the  church}  that  the  Second  Baptist  vTjureh  of 
Freeport,  Illinois,  was  the  owner  of  all  the  real  and  personal  property 
formerly  held  by  the  association  known  as  Second  Baptist  Church  of  Fraeport, 
Illinois}  that  the  plaintiffs  -lad  held  possession  of  said  real  and  personal 
property  without  authority  90  to  do  and  that  plaintiff,  William  H.  Faiabro, 
claimed  to  be  one  of  the  trustees  of  the  church  and  the  paster  thereof  but 
his  claim  to  such  office  was  illegal  and  unauthorised. 

The  pra^r«r  of  the  counterclaim  -^as  that  the  plaint  if  fa  be 
restrained  and  enjoined  froa  using  the  church  property,  real  or  personal} 
that  they  bt  restrained  froa  representing  themselves  as  officers  ol  the 
church}  that  William  H.  F&mbra  be  restrained  froa  representing  himself  to 
be  the  pastor  of  the  church  and  that  a  mandatory  injunction  issue  requiring 
plaintiffs  to  turn  over  possession  and  control  of  all  c>£  the  personal 
property  and  books  and  records  of  the  ehurah  and  that  they  be  restrained 
froa  representing  themselves  as  having  any  off lcial  connection  with  said  church. 

The  cause  was  heard  by  the  clianeellor  in  open  court  resulting  in 
a  decree  dismissing  the  original  cosaplaint  for  want  of  equity  and  granting 
couaterclaiflwnts  relief  under  their  counterclaim.  *he  decruo  enjoined  the 
plaintiffs  froa  representing  themselves  to  be  the  trustees  of  the  church, 
restrained,  William  li.  Faiabro  from  representing  himself  to  be  the  pastor 
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of  the  church,  awarding  hl»  the  saa  of  |  =390,00  as  the  salary  due  hia  at 

the  tise  of  hi©  disaiesal,  enjoining  th«  plaintiff©  fro®  vising  the  naae 
of  Second  Baptist  Church  of  Freeport,  Illinois  and  ordering  and  diractiagr 
the  plaintiffs  to  turn  over  to  the  second  Baptist  Church  of  Freeport,  all  of 
the  property  belonging  to  the  church  which  they  had  in  their  possession. 
To  reverse  this  decree  plaintiffs  appeal. 

The  record  discloses  that  in  195?  and  prior  thereto,  the  ascend 
Baptist  Church  of  Ireeporfc,  Illinois,  was  an  unincorporated,  church 
organisation.  In  1957  the  asabers  decided  to  build  a  new  church  building 
and  selected  a  building  coesaittee  of  three  ©embers,  Richard  Wallace, 
Lina  ff«ty  &nd  Frank  Hicks,  who  entered  into  a  contract  with  Bill  J. 
Copeiand  of  XSJM&t  Builders  of  ,«heat«a,  Illinois,  to  build  a  new  churehj 
that  W'illiara  H.  Fantoro  because  lister  of  the  church  on  February  2Q,   1953* 
and  continued  to  act  as  such  pastor  until  this  controversy  arose,  Souse 
friction  between  Er.  Ifetftoe  aod  tl*w  tftl&US&tg  ecti£dtt«4  arose  shortly  after 
the  cdsmencaBsent  of  the  erection  of  -the  new  building  and  the  charge  teas 
laad©  bef  or©  the  coitgre-iation  by  ^verend  Faster©  that  the  building  ecumittee 
nisappropriated  f  uvxls  of  the  church. 

It  also  appears  that  Kr.  Fanfare  was  unable  to  get  along  with  the 
church  contractor,  ar,  Copeland.  fhe  situation  beeaoe  so  disagreeable, 
that  in  July,  1958,  Faatoro  submitted  his  resignation  as  pastor.  A 
nesting  was  held  pertaining  to  his  resignation  on  July  9»  195^,  but  no 
action  was  taken  concerning  it  and  the  natter  was  continued  to  an  adjourned 
raeeting  held  on  July  16,  1953.  Mr.  Faabro  was  present  at  this  meeting  of 
July  9  and  raadc  no  objection  to  holding  an  adjourned  nesting  on  July  16  to 
further  consider  hia  resignation.   >n  July  13,  195?  Reverend  Srrin,  the 
assistant  pastor,  announced  froa  the  pulpit  that  the  adjourned  meeting  would 
be  held  on  July  16,  195$.  •■  jfaeaday,  July  15,  F«a*»ro,  through  soae 
circulars,  sought  to  cancel  the  adjourned  meeting  set  for  July  16  and  to 
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withdrew  Ms  resignation  but  the  adjourned  nesting  was  hold  on  July  16, 
1958,  as  scheduled,  am!  at  this  nesting  the  congregation  declared  the 
pulpit  vacant,  She  pastor  was  thereafter  tendered  a  check  for  cix^weeka 

ing 

salary  aasunt/to  390.00  but  Severcnd  Fa&bro  refused  to  accept  the  cheek. 

Coaacncing  in  3«pt*»bert  195S,  J$jpellee3  acted  as  officers 
of  ths  church  in  completing  the  building  ©£  the  new  church,  and  a  year 
later,  in  September.  1959*  the  now  church  building  was  opened  to  all 
the  nsabers.  Bererenl  Fes&ro,  however,  was  advlssd  by  ^selleee  that  he 
could  not  act  as  the  pastor  of  the  church  and  that  appellants  would  not 
be  recognised  as  trustees*  this  litigation  ensued. 

Section  170  of  Chapter  32,  HI,  Bev*  3t.  1959  provides*  "»pon 
ths  ineerperatien  of  any  congregation,  church  or  society,  all  real  and 
personal  property  held  by  any  person  or  trustee  for  the  use  of  the  eaxabers 
thereof,  shall  Sssediately  vest  in  such  corporation  and  be  subject  to  its 
control,  and  nay  be  used,  aoxtgaged*  sold  and  conveyed  the  mm  as  if  it 
had  been  conveyed  to  such  corporation  by  deedf  ■■..■■.—*«  the  record  in  the 
instant  ease  shows  that  appellees  ceapliad  with  the  precisions,  of  this 
statute  with  reference  to  inaorporating  the  Second  Baptist  Church  of 
Precport.  Appellants  do  not  contend  otherwise.  Written  notice  of  the 
intent  to  incorporate  was  given  to  aU  nentors  of  the  ctaeh.  An 
organisation  aeeting  teas  held,  the  p^m*  affidavit  to  imerporate  the 
church  as  required  by  statute  was  nade  and  Hied  and  trustees  were 
elected  by  the  congregation.  Vp&n  the  incorporation  of  the  church  all  of 
the  property  of  the  church  real  and  personal  passed  to  the  defendant 
trustees  by  virtue  of  the  provisions  ot  the  statute.  (Happy  vs.  Korton, 
33  HI.  393,  *13|  Brunneneeyar  vs.  Uuhre,  32  HI.  183,  139). 
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The  record  also  shews  a  sufficient  acceptance*  if  required* 
of  the  resignation  of  Reverend  Faaibro*  In  his  letter  of  July  9.  1953* 
addressed  to  "the  Second  Baptist  Churc&*  Freeport,  Illinois*  ?.everefld 
Faatbro,  stated  that  he  had  been  their  pastor  for  more  than  five  years  and 
became  such  by  their  trm  votej  that  froa  his  point  of  view  it  was 
desirable  that  his  resignation  be  accepted  in  the  sane  attitude  of 
Christian  charity  which  proapted  his  call  in  the  first  placef  that 
consciously  or  unconsciously  the  soBaserahip  had  rejected  his  leadership 
and  that  a  pastor  without  a  dedicated  group  of  followers  was  powerless 
to  rm&er  any  help*  His  letter  then  continued*  "This  building  progras 
that  we  hare  entered  into  will  demand  a  spirited  and  forceful  leadership 
a  kind  that  is  not  possible  under  present  conditions*  And  X  aa 
convinced  that  you  are  not  ready  to  change  the  present  status  410 • 
Therefore*  July  15*  195§  I  served  notice  that  tgr  present  position  as 
pastor  was  uatenable,  of  m  service  to  God  and  his  cause*  —»■  ■*.—— It  is 
impossible  for  m  to  give  you  the  leadership  X  m  capable  of  giving  under 
present  conditions*  Therefore  rather  than  costinue  the  present  stale-sgate, 
I  hereby  tender  »y  resignation*1"  There  is  soae  conflict  in  the  evidence 
whether  the  asabership  after  receiving  this  cossaunieatian  declared  the 
pulpit  vacant*  On  July  |Ag  1958,  however*  %verend  Faiabro  wrote  Mr, 
and  Hrs*  Richard  Wallace,  two  of  the  appellees  that  if  ,500.00  was  paid  to 
hia  in  a  bankers  certified  check  by  10  o*clock  p^a*  July  15,  1°53  he  would 
relinquish  his  elate  to  the  pulpit  as  of  July  30,  1958* 

We  have  not  attempted  to  aake  an  extended  discussion  or  review 
of  the  testimony  given  at  the  hearing  before  the  Chancellor,  It  is  apparent 
frost  the  record  that  the  two  groups  or  factions  engaged  in  this  controversy 
have  substantial  differences  and  that  the  Bsaberehip  of  this  church  is 
divided  in  connection  with  the  leadership  of  Reverend  Faabro,  The  present 
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trustee©,  hosever,  veste  chosen  in  accordance  «lth  the  provisions  of  the 
statute  of  thla  state  and  the  rule®  of  this  ehusieh  &nd  4fefeg  they  are 
naintaining  sad  usinj  the  church  property  &«*  the  benefit  of  all  the 
aeabers  to  the  beat  of  their  ability  and  under  difficult  circaaaetances. 
We  fail  to  see  where  aay  raataber  of  the  church  bee  been  deprived  of  any 
substantial  right  in  the  church  property. 

(tore  iwnfcers  of  a  church  have  not  been  deprived  of  substantial 
rigfrts  in  church  property,  they  eaanoi  el&ia  that  the  church  property 
belongs  to  as$r  particular  group  or  faction  of  the  eburciu    ('•right  vs. 
~oith#  4  HI.  App*  2d  *7D*  ^75-->?jj)*    3&ere  is  m  shoslt^  in  thie  record 
that  appellees  have  broken  way  f  rora  Use  tenets  SB1  beaehiaga  or  discipline 
of  the  church  as  was  insisted  in  the  case  in  Utile  Orove  Church  m* 
'fodd,  373  111.  Jo7  and  in  Stelliqp  vs.  Finney,  237  HI.  -  >*    8**t  is 
nothing  .in  this  record  to  shot  that  ties  fsslth  or  doctrine  of  aptpeliess 
la  any  different  fmi  that  of  appellants,    All  the  evidenoe  ahowa  is  the* 
all  the  parties  hereto  are  m*sber@  of  a  different  faction  in  the  saa* 
church,    ftg  eaid  in  Utile  Orove  Church  v.  Sodd,  373  HI*  :$7»  p.  292: 
'  'Courts  of  equity  do  not  interfere  n  account  of  inaccuracies  of  44ea 
expression  or  inappropriate  figures  of  speech,  mr  fyp*r  departures  free 
gathaetatical  exactness  in  language  eaf&syed  in  inculcating  the  tenants 
preached*    Quire  anst  be  a  real  substantial  departure  froa  the  purpose  of 
the  truet,  such  as  canunts  to  a  perveraioa  of  it,  in  order  to  authorise  the 
exercise  of  equitable  jurisdiction  in  granting  relief.    Happy  ts.  Morton, 
33  111.  :#a\ 

euuu. 

The  allegationsof  the  counterclaim  ^  sustained  by  the  evidence 

found  in  this  record  and  the  decree  appealed  f ren  suet  therefore  be 
affirsed. 
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STATE  OF  ILLINOIS 
APPELLATE   COURT 

THIRD   DISTRICT 
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General  No.  IO363 


Agenda  No,  k 


Albert  Tomblin, 


Plaint Iff -Appellee, 


vs, 


Charlea   Dobbins  and  William  Beachler, 

Defendants. 

#  #  # 

Charles   Dobbins, 

Defendant-Appellant, 


Appeal  from  the 
Circuit  Court   of 
Tazewell  County 
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CARROLL,   J. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff,  Albert  Tomblin,  as  the  result  of 
an  automobile  collision.  The  plaintiff  was  a  passenger  in  an 
automobile  operated  by  defendant,  Charles  Dobbins.  The  suit  was 
brought  against  Dobbins  and  William  Beachler,  the  operator  of  the 
car  which  collided  with  the  one  operated  by  Dobbins.  The  jury 
returned  a  verdict  for  the  plaintiff  against  both  defendants  and 
assessed  plaintiff's  damages  at  $i*£,000.  Defendant  Dobbins*  post 
trial  motion  was  overruled  and  judgment  was  entered  on  the  verdict. 
This  appeal  is  taken  only  by  defendant  Dobbins,  who  will  be  referred 
to  herein  as  the  defendant. 
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The  complaint  charges  defendant  with  negligence  in  that 
he  allegedly  drove  at  an  unreasonable  speed;  in  that  he  failed  to 
keep  his  automobile  under  proper  control;  that  he  failed  to  keep 
a  proper  look  out  to  the  rear;  that  he  failed  to  give  an  approp- 
riate signal  upon  decreasing  his  speed;  that  he  brought  his  auto- 
mobile to  a  sudden  stop  without  regard  to  the  proximity  of  the  auto- 
mobile following.  The  complaint  charges  Beachler  with  failing 
to  keep  a  proper  look  out  ahead;  with  falling  to  feeep  his  automobile 
under  proper  control  and  with  driving  at  an  unreasonably  high  rate 
of  speed.  Issues  were  joined  on  these  allegations. 

The  collision  occurred  on  March  27,  1959,  at  approxi- 
mately 7  o'clock  A.  M.  at  Routes  150  and  116  in  Tazewell  County, 
Illinois.  This  is  a  T  intersection  with  Route  116  extending  north 
and  south  and  Route  150  extending  west  from  Route  116.  North  of 
the  intersection,  lioute  116  is  approximately  50  feet  wide.  All  traf. 
fie  approaching  the  intersection  is  controlled  by  a  traffic  light 
system.  Plaintiff  and  defendant  and  another  passenger,  Vaster 
Martin,  worked  at  the  Caterpillar  Trastor  Co.  at  Peoria.  Trans- 
portation was  supplied  to  plaintiff  by  defendant  in  consideration 
of  payment  of  S2.50  per  week.  The  trio  were  on  their  way  to  work 
at  the  time  of  the  collision.  The  pavement  was  damp  as  the  result 
of  a  light  snow  fall,  which  fell  during  the  night  preceding.  It 
wa3  cloudy,  but  visibility  was  good  in  all  directions.  Traffic 
was  light  and  the  defendant  was  driving  his  automobile  in  a 
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southerly  direction  along  Route  116,  The  plaintiff,  Tomblln,  waa 
seated  to  the  defendants  right  on  the  front  aeat.  The  other  paa- 
aenger,  Martin,  occupied  the  back  aeat  of  the  automobile.  Defend- 
ants car  was  a  1956  Plymouth  and  was  equipped  with  power  brakea. 
At  the  time  defendant  was  approximately  one-quarter  mile  north  of 
the  intersection,  he  waa  traveling  55  or  60  miles  per  hour.  At 
thfct  time  the  defendant  observed  an  automobile  to  his  rear  traveling 
in  the  same  direction  which  was  following  at  an  estimated  lf?0  to  200 
feet,  but  whose  speed  was  not  calculated  or  estimated  at  that  ttoe. 
The  defendant  never  again  looked  in  his  rear  view  mirror  to  observe 
the  course  of  the  following  car.  This  following  car  was  the  one 
operated  by  Beachler. 

The  plaintiff  testified  that  when  the  defendants  car 
reached  a  point  about  2  car  lengths  north  of  the  intersection t   the 
traffic  control  light  turned  from  green  to  yellow  and  that  de- 
fendant was  driving  at  a  speed  of  about  b&   miles  per  hour.  Plaintiff 
also  testified  that  upon  the  traffic  lights  changing  to  yellow, 
defendant  immediately  applied  his  brakes  and  that  as  the  oar  stopped, 
it  was  struck  from  behind  by  the  Beachler  car.  Defendant  testified 
that  the  light  changed  when  he  was  approximately  12  feet  from  the 
traffic  light  and  at  that  time  his  speed  was  about  15  miles  per  hour 
and  that  immediately  upon  stopping  his  car,  it  was  struck  from  the 
rear.  Beachler  testified  that  at  the  time  the  light  changed  to 
yellow,  the  defendants  car  was  10  or  12  feet  froc:  tfaft  Intersection, 
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and  that  he,  Beachler,  was  2  car  lengths  to  the  rear,  Beachler 
estimated  defendant1 s  speed  at  that  time  to  be  l£  to  20  miles  per 
hour  and  his  own  speed  at  5>  to  10  miles  per  hour,  Beachler  said  he 
had  been  watching  the  Dobbins  car  for  a  signal,  but  observed  none 
until  Dobbins  brought  his  car  to  a  sudden  stop  and  that  he  was  then 
unable  to  stop  his  automobile  in  time  to  avoid  colliding  with  the 
rear  of  the  Dobbins  vehicle.  The  witness,  Martin,  was  called  by 
Beachler,  and  testified  that  Dobbins  was  about  23  feet  from  the 
traffic  signal  when  it  changed  to  yellow  and  that  at  that  time  he 
was  traveling  about  20  miles  per  hour,  Ee  stated  that  the  defend- 
ant braked  the  car  gradually  and  that  after  he  had  stopped  the  col- 
lision occurred.  Upon  cross -examination*  the  witness  admitted  having 
made  a  prior  statement  to  the  effect  that  Dobbins  had  braked  his  car 
suddenly $     that  he  had  been  driving  at  about  60  miles  per  hour| 
and  that  immediately  upon  braking,  was  struck  from  the  rear  by  the 
Beachler  car. 

The  rear  of  Dobbinrfs  car  and  the  front  of  the  Beachler 
automobile  were  badly  damaged.  Following  the  collision,  the  plain- 
tiff was  taken  by  ambulance  to  a  hospital  for  emergency  care.  Plain- 
tiff testified  that  he  experienced  numbness  in  his  right  arm  and  on 
the  right  side  of  his  face.  Traction  was  applied  to  his  neck  and 
plaintiff  said  he  experienced  severe  pain.  He  remained  in  the 
hospital  about  2  weeks,,  during  which  time  he  received  medication 
to  control  the  pain.  He  returned  to  the  hospital  on  April  22  and 
stayed  for  about  3  months,  during  which  time  he  received  therapy 
and  medication  and  experienced  Increasing  paralysis  and  pain.  He 
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returned  again  to  the  hospital  in  November  and  stayed  for  about 
2   months,  during  which  tirao  various  treatponts  were  administered, 
At  the  time  of  the  trial  plaintiff  still  wore  a  brace  on  his  neck. 
Ho  stated  that  prior  to  the  collision  he  i/eighed  169  pounds  and  at 
the  time  of  the  trial  ho  wed     127  pounds.  Ee  stated  h©  nover 
returned  to  his  employment*  The  attending  physician  testified  to 
his  treatment  and  stated  that  In  his  opinion  the  plaintiff1 s 
complaint  was  attributable  to  the  trauma  sustained  in  the  collision. 
He  further  stated  that  in  his  opinion  th©  plaintiff  suffered  the 
loss  of  function  of  his  right  upper  extremity.  A  neuro  surgeon 
testified  in  behalf  of  the  plaintiff  to  «he  effect  that  the 
disability  complained  of  could  have  been  caused  by  the  trauma. 
At  the  tima  of  the  occurrence,  the  plaintiff  earned  approximately 
$100  per  week  and  never  resumed  his  employment.  Ee  had  been  with 
the  Caterpillar  Tractor  Co.  as  an  inspector  for  10  years  prior  to 
the  occurrence.  Hospital  tad  medical  expenditures  were  shown  to 
be  alaewt  $5,000. 

The  defendant  urges  that  as  a  matter  of  law  he  was  not 
guilty  of  negligence  and  that  the  sole  proximate  cause  of  plaintiff* s 
injuries  was  the  negligence  of  Beachler.  He  also  earnestly  argues 
that  the  negligence  of  Beachler  was  a  proximate  cause  of  the  occur- 
rence. However,  such  arguments  do  not  apply  In  this  case.  Th©  question 
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of  Beachler* s  negligence  is  not  before  this  Court.  The  question 
ia  whether  or  not  there  is  any  evidence  to  sustain  the  negligence 
with  which  defendant  Dobbins  is  charged,  and  whether  or  not  such 
negligence  may  have  been  a  contributing  proximate  cause  of  the 
occurrence  complained  of  by  plaintiff.  The  defendant  is  charged 
with  negligence  in  that  he  brought  his  automobile  to  a  sudden 
stop  without  any  regard  to  the  proximity  or  speed  of  a  following 
car  of  which  this  defendant  had  ample  notice.  Dobbins  admittedly 
observed  the  Beaehler  car  behind  him  when  he  wa3  a  considerable 
distance  north  of  the  scene  of  the  collision.  There  is  no  evidence 
that  he  ever  again  bothered  to  observe  this  following  automobile. 
Had  he  looked  in  his  rear  view  mirror  as  he  approached  the  inter- 
section, he  might  have  signaled  his  intention  to  slow  down  if  It 
appeared  that  Beachler  was  following  too  closely.  While  there  is 


some  conflict  in  the  evidence  as  to  whether  Dobbins  slowed  his  car 
gradually  or  abruptly,  such  conflict  was  for  the  jury  to  decide. 
The  questions  of  negligence  and  proximate-  cause  in  this  case  were 
clearly  for  the  jury  to  oasa  upon.  In  Gleaaon  v.  Cunningham, 
316,  111.  App,  286,  an  analogous  situation  was  presented.  There  was 
some  evidence  of  auddon  stopping  and  lack  of  look  out  to  the  rear 
on  the  part  of  defendant.  The  plaintiffs  in  that  case  load  been 
following  defendant  and  obtained  a  verdict  on  the  theory  that  the 
defendant  was  liable  for  failing  to  signal  an  intention  to  stop. 
As  In  the  instant  case,  the  question  of  concurring  negligence  was 
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argued.  In  affirming  j     nt  for  the  plaintiff  below,  the  Court 
observed  that  it  is  for  the  jury  £o  pass  upon  controvert© d  questions 
of  fact  and  that,  "In  any  evert,  Mm  question  ©f  what  is  the  pro- 
ximate cause  must  be  deteafcined  tV9*   the  particular  facto  of  each 
particular  case  am:  are  not  questions  of  law  for  the  Court  to  deter- 
mine, but  questions  of  fact  for  the  jury."  Hi  think  there  is  crsple 
evidence  in  this  record  to  warrant  a  finding  that  there  vm  a  sudden 
stopping  of  defendant's  automobile  without  signal  and  without  regar 
to  the  known  following  automobile,  ft  conclude  that  the  Jury  justifi- 
ably believed  that  Dobbins  could  have  reasnn&bly  anticipated  that  a 
den  stop  without  signalling  would  result  in  a  collision,  causing 
injury  to  others.  The  trial  court  did  not  err  in  rejecting  defendant1 s 
argument  as  to  proximate  caure. 

Defendant  also  urges  as  error  failure  of  the  trial  count 
to  suppress  or  limit  the  cross-examination  of  the  witness,  Martin. 
It  appears  that;  upon  Martin  being  called  te  testify,  defendant's  at- 
torney moved  to  suppress  his  testimony  or  to  limit  hie  cross-exam- 
ination. Martin  was  called  by  Beachler.  At  a  conference  with  the 
Court,  outside  of  the  presence  of  the  jury,  defendant's  attorney 
charged  that  Martin  was  bfcing  called  by  Beachler' s  attorney  in 
furtherance  of  a  conspiracy  between  plaintiff's  attorney  and 
Beachler' s  attorney  for  the  sole  purpose  of  eliciting  a  prior  con- 
tradictory statement  made  by  the  witness  and  that  Beachler* s  attorney 


(7) 


-    ' 


• 


iflyttHf 


. 


was  acting  in  bad  faith  in  that  he  knew  that  this  witness  woulc 
testify  unfavorably  to  his  client.  The  trial  court  rejected  tMi 
defendant* a  motions  and  permitted  Hartin  to  testify  and  be  cross- 
examined  by  the  attorneys  for  both  parties,   defendant's  attorney 
makes  a  very  serious  charge  in  tl&flgfog  misconduct  of  counsel  as 
ground  for  a  new  trial.  In  the  conference  with  the  Court,  he  charged 
that  Beachlor's  attorney  knew  of  the  existence  of  a  prior  contra-d- 
ic  tory  statement  and  that  if  the  witness  Martin  were  permitted  to 
testify,  this  prior  statement  would  be  brought  out  on  cross-exam- 
ination by  plaintiff's  attorney  anu  that  his  client  would  be 
irreparably  prejudiced.  We  think  the  record  demonstrates  this 
argument  to  he  fallacious.  Apparently  the  defendant's  attorney 
regarded  as  prejudicial  any  evidence,  testimony,  or  turn  of  events 
that  might  be  unfavorable  to  his  client,  1'here  is  no  question 
but  that  Martin  was  an  occurrence  witness  and  had  knowledge  of 
material  facts.  His  testimony  on  direct  examination  clearly  sup- 
ported the  theory  of  defense  relfed  upon  by  Beachler.  Cn  cross- 
examination  by  plaintiff's  attorney,  he  freely  admitte,;  having 
made  a  prior  contradictory  statement,  v-hen  cross-examined  by 
defendant's  attorney,  he  explainer  the  reasons  for  the  variance  in 
his  versions  of  the  acclcent,  indicatec  that  one  of  such  versions 
was  prompted  by  a  reeling  of  ill  will  towards  the  defendant.  We 
see  no  reason  for  not  permitting  the  jury  to  hear  the  testimony. 
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of  this  witness  and  to  decide  for  itself  the  weight  it  should  be 
ac<-      in  view  of  his  prior  contradictory  statement  an  Ms 
o-plaination  thereof.  It  occurs  to  us  that  counsel  for  defendant, 

dbins,  has  pore  to  rather  extreme  lengths  in  serving  his  client* 
ff«  fine  no  evidence  which  would  appear  to  justify  fall  intemperate 

arks  concerning  opposing  counsel,  The  ultimate  result  of  the 
proposition  he  urges  would  be  the  elimination  of  all  testimony 
emanating  from  a  source  which  Might  prove  unreliable  and  harmful 
to  one  side  of  a  case. 

It  is  elementary  that  the  effect  of  impeaching  a  witness 
by  introducing  a  prior  contradictory  statement  is  the  casting  of 

ubt  upon  the  credibility  it   such  \>'itnoss.  3ueh  impeaching 
evidence  aces  net  constitute  substantive  proof  of  the  truth  of  the 
facts  in  question.  An  instruction  to  that  effect  is  available  to 
a  party  who  right  otherwise  feel  prejudiced,  Mm   note  that  no  such 
instruction  was  tendered  by  defendant  obblns,  Eizerman  v.  Behn, 
9  111.  App.  2c  263. 

•rpfc&int  is  made  that  an  improper  foundation  was  laid  for 
the  impeachment  of  Kartin's  testimony  by  the  attorney  for  the 
plaintiff.  We  are  inclined  to  agree  that  a  broader  foundation  might 
have  been  required  if  the  witness  had  denied  making  the  contradictory 
statements  alluded  to;  but  inasmuch  as  the  statements  were  freely 
Ltted,  and  concerned  material  points  witb  substantial  variance 
from  the  statements  made  on  direct  examination,  wo  are  constrained  to 
hold  that  no  prejudice  nor  reversible  error  occurred.  The  time  and 
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place  of  witness's  prior  contradictory  statements  were  established, 

and  he  freely  identified  the  occasion  thereof  and  acini tteci  such 

statement  without  reservation,  Rodenklrk  v.  State  Farm  Mutual  Automobj] 

Insurance  Company.  32f>  111.  App.  I4.21, 

Complaint  is  made  that  the  trial  court  erroneously 

refused  to  give  certain  instructions  tendered  by  defendant  Dobbins. 

Instruction  No*  16  which  is  one  of  those  complained  of,  is  as 

follows  t 

The  Court  Instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  defendant,  William 
Beachler,  followed  the  defendant,  Charles 
Dobbins1,  vehicle  more  closely  than  was  reason- 
able and  prudent,  having  due  regard  for  the  speed 
of  both  vehicles  and  the  traffic  conditions 
upon  the  highway  and  that  this  was  the  proximate 
cause  of  the  collision  and  the  resulting  injuries 
to  the  plaintiff,  then  you  should  find  the  defaad- 
ant,  Charles  Dobbins,  not  guilty?  and  the  defend- 
ant, William  Beachler,  guilty. 

The  Court  gave  instruction  No.  12,  which  is  as  follows: 

The  Court  instructs  the  jury  that  if  you  find 
from  a  preponderance  of  the  evidence  that  the 
sole  proximate  cause  of  the  accident  in  question 
was  the  act  of  the  defendant,  William  Beachler, 
and  was  not  through  any  negligence  on  the  part 
of  the  defendant,  Charles  Dobbins,  then  you  should 
find  the  defendant,  Charles  Dobbins,  not  guilty. 

Instruction  No.  16  is  substantially  a  repetition  of  No.  12  and  more- 
over, it  fails  to  include  one  important  element;  namely,  that  the 
action  of  Beachler  in  following  too  close  was  the  sole  proximate 
cause.  It  refers  to  "the  proximate  cause"  of  the  collision,  and  we 
believe  under  the  circumstances  of  this  case,  the  instruction  was  mis- 
leading. At  any  rate,  since  the  matter  was  covered  by  other  instructions, 
the  jury  appears  to  have  been  correctly  instructed  when  all  the 
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instructions  are  taken  together  aa  a  whole  and,   therefore,  we  find 

no  merit  in  defendant* a  contention.     Wools ey  v.   Rupel,  13  111.  App. 

2d  U8. 

The  Court  refused  defendant's  tendered  instruction  $».  17, 

which  was  aa  follows i 

The  Court  instructs  the  jury  that  if  ypw  believe 
from  the  evidence  that  the  defendant,  William 
Beaehler,  followed  the  defendant,  Charles 
Dobbins1,  vehicle  more  closely  than  was  reasonable 
and  prudent  having  due  regard  for  the  speed  of  both 
vehiclea  and  the  traffic  conditions  upon  the  high- 
way and  that  this  was  the  proximate  cause  of  the 
collision  and  the  resulting  injuries  to  the  plaintiff, 
you  should  find  defendant,  Charles  Dobbins,  not 
guilty. 

This  instruction  is  subject  to  the  same  criticism  as  that  leveled  at 
No.  16  and  it  was  properly  refused. 

Defendant  urges  as  error  the  conduct  of  the  jury  during 
the  course  of  the  trial.  It  appears  that  one  of  the  jurors  had  a 
conversation  with  Beaehler,  urlng  the  course  of  the  trial,  and  that 
the  subject  of  such  conversation  was  Beaehler* a  failure  to  have  insurance 
at  the  time  of  the  occurrence.  The  record  does  not  disclose  whether 
or  not  in  the  conversation  any  reference  was  made  to  the  defendant, 
bobbins,  having  carried  insurance.  This  conversation  occurred  while 
the  juror  and  defendant,  Beaehler  were  in  the  nam's  wash  room  in  the 
Courthouse, .  in  a  post  trial  proceeding,  other  jurors  testified  that 
they  had  been  intformed  that  one  of  the  two  defendants  did  not  carry 
insurance  and  there  was  aome  evidence  that  this  defendant  was  identi- 
fied aa  Beaehler. 
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It  is  the  well  established  rule  that  juror?  trill  not  be 
permitted  to  impeach  their  own  verdict.   Smith  v.  Illinois  Valley- 
Ice  Cream  Company,  20  111.  App.  2d  312,   A3ide  from  such  rule,  the 
conduct  of  the  juror  would  appear  to  afford  no  sound  reason  for 
disturbing  the  ruling  of  the  trial  court  on  the  post  trial  motion. 
Beachler  apparently  derived  no  benefit  from  having  imparted  this 
information  concerning  the  insurance  to  the  jury,  because  it  returned 
a  verdict  against  him.  Nor  does  it  appear  that  the  juror  had  any 
conversation  with  respect  to  the  economic  status  of  defendant,  Bobbins, 
or  as  to  whether  he  carried  insurance  or  not.  The  result  below  would 
seem  to  have  obtained  in  spite  of  the  alleged  improper  conduct,  all  of 
which  would  seem  to  provide  additional  reason  for  upholding  the 
trial  courts  action. 

Dobbins  requested  a  new  trial  below  on  the  grounds  of 
newly  discovered  evidence.  The  claimed  newly  discovered  evidence 
related  to  the  medical  history  of  plaintiff  and  the  motion  below  was 
supported  by  affidavits  from  doctors  to  the  effect  that  the  plaintiff* s 
complaints  were  probably  attributable  to  a  condition  that  existed  prior 
to  the  subject  occurrence.  We  have  examined  these  affidavits  and 
cannot  agree  that  defendant  ought  to  be  afforded  another  opportunity 
to  defend  the  claim  of  plaintiff.  The  pre-existing  medical  defense 
related  to  a  Workmen's  Compensation  case  which  arose  in  1955  against 
the  Caterpillar  Tractor  Company.  The  defendant  urges  that  knowledge 
of  this  pmexlsting  disability  was  obtained  after  the  trial  in  this 
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case.  Careful  examination  of  the  record  discloses  that  the  plaintiff, 
pursuant  to  discovery,  informed  the  defendant  of  his  earlier  accident 
at  the  Caterpillar  Tractor  Company  plant,  provided  defendant  with  the 

tte  thereof  and  vent  into  considerable  detail  concerning  his  complaints 
and  the  treatment  of  his  injuries.  It  would  seem,  therefore,  that  this 
defendant  had  ample  pre-trial  opportunity  to  explore  the  medical 
defense  upon  which  his  post  trial  motion  is  based*  However,  in  his 
post  trial  motion,  the  defendant  states  that  the  first  time  he  examined 
the  Workmen1 a  Compensation  file  was  after  the  adverse  verdict  was  re- 
turned below.  We  do  not  believe  that  the  defendant  has  exercised 
diligence  in  this  regard,  and,   therefore,  he  cannot  be  entitled  to 
a  new  trial  on  this  ground,  Chicago  and  lit on  Railroad  v,  ^aldyf 
203  111.  310. 

Defendant  Dobbins  also  urges  that  the  verdict  and 
judgment  are  against  the  manifest  weight  of  the  evidence  and  that 
the  verdict  is  excessive.  It  is  well  settled  that  the  verdict  and  the 
judgment  will  not  be  disturbed  unless  palpably  erroneous,  where  a 
jury  has  passed  upon  dispute  ouestione  of  fact.  u  Benkenc orf  .. v .  S e emann 

111,  App,  2d  1^,09,  We  have  carefully  examined  the  evidence  In 
this  record,  and  cannot  say  that  the  result  below  is  clearly  erroneous. 

In  view  of  the  severity  of  plaintiff1 s  injuries,  his 
permenant  ciaability  and  the  large  amount  expended  to  the  date  of 
trial  in  connection  with  such  injuries,  we  think  there  is  no  merit 
In  defendant's  contention  that  the  verdict  is  excessive.  Whether 
or  not  this  court  would  have  arrived  at  a  higher  or  lower  figure  is 
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immaterial.  The  question  presented  here  is  whether  the  anount  of  the 
verdict  i3  so  crossly  excessive  that  justice  requires  a  different 
result.  The  award  to  plaintiff  indicates  neither  passion  nor 
prejudice,  but  in  our  opinion  represents  the  fair  and  reasonable 
Judgment  of  an  unprejudiced  Jury. 

For  the  reasons  indicated,  the  judgment  is  affirmed. 

AFFIRMED 


ROETH,   P.J.   and  REYNOLDS,   J.,    concur. 
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General  No.  11523 


(Abstract  Only) 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 
(SECOND  DIVISION) 

OCTOBER  TERM.  A.D.  1961 


[FBI,  II 

NOV  G    1961 
PAULV.  WUNDER 

Clerk  Appellate  Court  Second  District 


1 ' 


LY1A1  R.  LUNDX  and.  JOHN  L. 
BUTLER,  d/b/a  LUNDY,  BUTLER 
k   LUNDY, 


Plaintiffs-Appellees, 


vs, 


HAZEL  R.  ME3SER,  ADAM  G.  1IE3SER, 
GEORGE  E.  JOHNSON,  MARIE  JOHNSON, 
JOSEPHINE  MARTIN,  RUTH  I*  MESSIR, 
C«  RU33EL  ME3SER,  KENNETH  H. 
ME3SER,  and  NORMAN  D.  L.  IDJ33ER, 


Appeal  from 
Circuit  Court  of 

v/inij 0 ;■,.-.. jc    County  « 


Defendants. 


(HAZEL  R.  ME3SSR, 


3PIVEY— P.  J. 


The  Circuit  Court  of  Winnebago  County  pursuant  to  the 
mandate  of  this  court  in  Lundy  et  al.  vs.  Messer  et  al.,  25  III. 
App.  2d.  513,  167  N.E.  2d.  2?S,  entered  a  decree  of  foreclosure. 

From  this  decree  and  from  an  order  denying  a  motion  to 
vacate  said  decree  one  of  the  defendants  appeals. 

The  mandate  in  part  provided,  "and  that  this  cause  be 
remanded  to  the  said  Circuit  Court  of  Winnebago  County  with  dir- 
ections to  find  and  determine  the  amount  due  and  ov;ing  the  plain- 
tiffs under  the  terms  of  the  instrument  concerned  occluding  the 
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item  of  attorneys'*  fee  in  the  ma  of  yl*256.79,  and  to  enter  an 
appropriate  foreclosure  decree,8* 

Pursuant  to  the  mandate  the  cause  was  reoocketed,  the 
origj-nai  decree  of  foreclosure  was  vacated,  and  the  instant  decree 
entered,  which  was  in  all  respects  identical  with  the  original 
decree  except  the  amount  found  due  the  plaintiffs  was  reduced  la 
the  amount  of  zhe   attorneys*  fee  of  |X, 256.79* 

Appellant  contends  that  the  instant  decree  is  void  in 
that  (1)  there  is  no  evidence  to  support  the  decree,  and  (2)  the 
provision  of  the  decree  providing  for  a  deficiency  judgment  against 
the  appellant  is  unauthorised. 

Appellants  contention  that  the  decree  of  foreclosure 
is  not  supported  by  any  evidence  is  without  merit. 

This  court  la  the  first  appeal  fully  reviewed  the  evi- 
dence adduced  at  the  foreclosure  hearing  and  found  x,h&   evidence 
fully  supported  the  court's  find~ngs  and  order  as  evidenced  by 
the  original  decree,  except  as  to  the  item  of  attorneys'  fee. 

Appellant  does  not  favor  the  court  with  the  citation 
of  any  authority  requiring  a  hearing  of  further  evidence  und  I 
these  circumstances. 

Appellant's  motion  to  vacate  the  instant  decree  makes 
no  issue  as  to  the  correctness  of  the  court's  determination  of  the 
amount  due  and  owing  the  plaintiffs.  Neither  does  that  motion 
attack  the  propriety  of  the  provis.on  for  a  deficiency  judgment. 

The  provision  for  a  deficiency  judgment  was  contained 
in  the  original  decree  of  foreclosure.  Ho  assignment  of  error  was 
made  in  this  regard  in  the  first.  aj>peal  and  consequently  cannot  be 
considered  now. 

Upon  remandment  by  a  reviewing  court >   the  trial  court's 
action  is  limir-ed  to  the  directions  of  the  mandate.  Fox  v*  Coyne, 
25   111.  App.  2d.  352,  166  N.E.  2d.  474,  and  Ptaszek  v.  Koncaal.. 
10  111.  2d.  326,  140  K.E.  2d.  725. 
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We  find  that  the  trial  court  in  all  respects  fulfilled 
its  duty  in  carrying  out  the  mandate  of  this  court  in  Lundy  v« 
Mess or,  25  111.  App.  2d.  5I3»  16?  N.E.  2d.  272. 

The  decree  of  the  Circuit  Court  of  Winnebago  County  is 
affirmed. 

Affirmed. 


Crow,  J.,  and  Wright,  J.,  concur 
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JOHN  P.  GIBBONS  and  CHARLES  M, 
HANLY,  d/b/a  SOUTH  EAST  LAND 
COMPANY, 

Appellees , 


v< 


BOARD  OF  APPEALS  OF  CITY  OF 
CHICAGO,  etc., 

Appellants o 


COOK  COUNT 
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ON  REHEARING 
MR.  PRESIDING  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  seek  a  special  use  permit  for  the  disposal 
of  refuse  on  a  vacant  tract  of  land  in  Chicago.   The  Zoning 
Board  of  Appeals  of  Chicago  found  that  no  facts  were  presented 
which  would  justify  it  in  approving  plaintiffs'  application  for 
the  approval  of  a  special  use  and  denied  it.   In  an  administra- 
tive review  action  filed  by  plaintiffs,  the  trial  court  reversed 
the  Zoning  Board  of  Appeals ,  and  it  appeals  to  this  court. 

This  appeal  was  heretofore  dismissed  by  this  court. 
We  took  notice  of  facts  which  do  not  appear  in  the  record 
(LaSalle  Nat'l  Bank  v.  City  of  Chicago  (1954),  3  111. 2d  375; 
Gold  v.  B/G  Foods.  Inc.  (1960),  23  111.  App.2d  376),  from  which 
it  was  decided  that  there  was  no  real  controversy  presented  here, 
because  during  the  pendency  of  this  appeal,  a  "deputy  Commissioner 
of  Buildings"  of  the  City  of  Chicago  issued  a  letter  of  per= 
mission  to  use,  for  dumping  purposes,  an  area  which  included 
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the  .premises  covered  by  plaintiffs"  application.   We  believed 
that  the  granting  of  such  use  by  the  City  of  Chicago ,  although 
later  revoked,  was ' inconsistent  with  the  position  of  defendants 
in  this  court „ 

As  contended  by  defendants  in  their  petition  for  re= 
hearings,  we  have  concluded  that  the  letter  of  permission  was  an 
unauthorized  act,  a  nullity  without  legal  effect,  and  should 
not  be  considered  to  be  the  act  of  the  City.   It  was  the  act  of 
an  agent,  which  exceeded  his  authority,  and  calls  for  the  appli- 
cation of  the  general  rule  "that  a  city  cannot  be  estopped  by 
an  act  of  its  agent  beyond  the  authority  conferred  upon  him0" 
(Cities  Service  Oil  Co.  v.  City  of  Pes  Plaines  (1961),  21  111. 
2d  157,  160.)   Therefore,  we  have  determined  this  appeal  on  its 
merits. 

As  required  by  the  Administrative  Review  Act  (111. 
Rev.  Stat.  1959,  Ch.  110,  §272(b))   the  answer  of  the  defendant 
Zoning  Board  of  Appeals  contains  a  certified  copy  of  the  record 
of  proceedings  under  review.   It  consists  of  pertinent  documents 
and  a  stenographic  report  of  the  public  hearing.   As  the  act 
directs  that  "no  new  or  additional  evidence"  shall  be  heard  by 
the  reviewing  court,  it  was  on  this  record  that  the  trial  court 
found  that  the  plaintiffs  are  lessees  of  the  property  in  question 
and  had  complied  with  the  necessary  procedural  steps  to  invoke 
the  jurisdiction  of  the  Board  of  Appeals.   The  trial  court 
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reversed  the  decision  of  the  Board  of  Appeals  and  directed  that 
plaintiffs  be  allowed  to  use  the  described  property  "for  a  refuse 
disposal  site  without  further  hearing." 

Jurisdiction  to  review  the  final  administrative  decisions 
is  vested  in  the  Circuit  and  Superior  Courts  by  the  Administrative 
Review  Act  (111.  Rev.  Stat.  1959,  Ch.  110  §§264-279).   In  con- 
struing the  Act,  our  Supreme  Court  has  said. 

"The  provisions  of  the  act  as  to  the  scope  of  judicial 
review  have  beeri  construed  to  mean  that  the  courts  are  not 
authorized  to  reweigh  the  evidence  or  to  make  an  independent 
determination  of  the  facts.   The  reviewing  court  is  limited  to 
a  consideration  of  the  record  to.  determine  if  the  findings  and 
orders  of  the  administrative  agency' are  against  the  manifest 
weight  of  the  evidence.  ***  Under  the  provisions  of  the  act 
requiring  the  courts  to  regard  the  findings  of  the  agency  as 
prima  facie  true  and  correct,  the  court  has  a  judicial  function 
comparable  to  the  issue  at  law  as  to  whether  there  is  competent 
evidence^  to  support  a  judgment  of  a  lower  court."   (Parker  v. 
Dept.  of  Registration  (1955),  5  111. 2d  288,  294.) 

The  fact  that  the  court,  if  it  had  been  hearing  the 
case  originally,  would  have,  from  the  evidence,  reached  a  con- 
elusion  different  from  that  reached  by  the  Board,  is  immaterial. 
The  only  question  properly  before  the  trial  court  on  the  appeal 
from  the  finding  and  decision  of  the  Zoning  Board  of  Appeals, 
was  whether  that  finding  and  decision  were  against  the  manifest 
weight  of  the  evidence.    Adamek  v.  Civil  Service  Commission 
(1958),  17  111.  App.2d  11. 

Although  the  trial  court  made  no  finding  that  the 
findings  and  decision  of  the  Zoning  Board  of  Appeals  are  against 
the  manifest  weight  of  the  evidence,  we  believe  this  finding  is 
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implicit  in  the  judgment  order  of  the  trial  court.    Therefore , 
we  think  the  sole  question  before  this  court  is  whether  the 
trial  court  was  correct  in  that  determination. 

Defendants  contend  that  no  legal  evidence  was  presented 
to  the  Zoning  Board  of  Appeals.   We  do  not  agree.   The  stenographic 
report  shows  that  the  hearing  was  conducted  somewhat  informally 
by  the  chairman,,  and  at  times  assumed  the  proportions  of  a 
general  discussion  entered  into  by  all  those  present.   Although 
the  witnesses  were  sworn  as  a  group,  the  record  names  and 
identifies  each  witness  sufficiently  to  make  it  apparent  that 
those  who  testified  were  included  in  the  group  sworn  as  witnesses. 

The  hearing  shows  that  the  City  of  Chicago  entered 
into  a  contract  for  the  disposal  of  refuse  with  the  plaintiffs <, 
on  a  site  to  be  furnished  by  plaintiffs;  that  the  contract  was 
forfeited  because  plaintiffs  failed  to  show  sufficient  right  or 
title  to  operate  on  the  site  in  question  and,  also,  that  they 
did  not  have  a  special  use  permit  to  dump  on  that  site;  that 
plaintiffs  then  filed  an  application  for  a  variation  in  the 
nature  of  a  special  use  for  the  disposal  of  refuse  on  that  site, 
which  is  a  low9  vacant 9  marshy ,  swamp  area;  that  the  lessor 
owners  are  anxious  to  have  it  filled  in;  that  it  is  the  only 
area  left  in  the  City  suitable  for  the  dumping  of  refuse;  that 
there  is  nothing  to  be  disturbed  by  this  operation  except  a  few 
factories  a  half  mile  away;  and  that  similar  operations  were 
being  carried  on  in  the  block  next  to  the  site  in  question. 


The  objectors  stated  that  the  dumping  of  refuse  in  the 
area  is  detrimental  to  the  entire  surrounding  community,  due  to 
the  dank  odor  of  garbage  and  dust  caused  by  such  an  operation; 
that  complaint  has  been  made  of  dumping  on  the  adjoining  property, 
because  it  is  an  improper  use.   The  alderman  of  the  10th  Ward, 
in  which  the  area  in  question  is  located,  stated  that  the  dump- 
ing  of  garbage  in  the  ward  had  been  a  problem  to  him  for  the 
past  ten  years;  that  with  the  aid  of  civic  organizations  they 
were  able  to  get  the  City  to  build  an  incinerator,  which  is  in= 
sufficient  to  handle  all  of  the  garbage  collected  in  the  City  of 
Chicago;  that  the  City  still  dumps  on  a  site  owned  by  it  in  the 
ward;  that  the  people  in  the  area  strenuously  object  to  the 
dumping  by  the  City,  and  "We  are  doing  everything  in  our  means  to 
stop  additional  garbage  dumping  in  the  10th  Ward  regardless  of 
who  is  going  to  do  it";  that  if  plaintiffs'  application  was 
denied,  possibly  the  City  "will  wake  up  and  take  the  proper 
steps  to  dispose  of  surplus  garbage  picked  up  in  the  city  streets." 

It  is  undisputed  that  there  is  need  for  sites  on  which 
to  dump  that  part  of  the  garbage  which  the  incinerator  is  un- 
able to  take;  that  the  City  is  dumping  some  of  its  garbage  in 
an  area  about  ten  blocks  away  from  the  site  in  question;  that 
an  area  adjacent  to  the  site  in  question  is  currently  being 
used  for  dumping,  although  a  complaint  has  been  filed  against 
this  use;  and  that  the  Commissioner  of  City  Planning  recommended 
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the  approval  of  the  application  for  the  establishment  of  a  dump 
on  the  location  in  question.,  "provided  adequate  supervision  and 
control  of  odors ,  dust,  smoke  and  gases  is  maintained  to  the 
extent  that  they  not  become  nuisances  extending  into  areas  beyond 
the  property  lines  of  the  appellant .  " 

The  proper  exercise  of  the  powers  given  to  the  Zoning 
Board  of  Appeals  depends  largely  on  the  discretion  and  good 
judgment  of  the  members  of  the  Board,,    Although  there  may  be  a 
fair  difference  of  opinion  as  to  whether  or  not  plaintiffs 
proved  that  they  had  met  the  requirements  requisite  for  the 
granting  of  a  special  use,  the  evidence  is  far  from  conclusive. 
It  called  for  a  proper  exercise  of  the  Board's  discretion,  to 
reconcile  conflicting  evidence;,  if  possible,,  and  if  nots  to 
reject  the  evidence  which  it  did  not  believe.   It  was  the  judge 
of  the  credibility  of  the  witnesses.   The  reviewing  trial  court 
was  not  authorized  to  reweigh  the  evidence  or  to  make  an  in- 
dependent determination  of  the  facts.   As  the  findings  and  con- 
clusions of  the  Zoning  Board  of  Appeals  shall  be  held  prima 
facie  true  and  correct,  an  opposite  conclusion  was  required  to 
be  clearly  evident  from  the  record  for  the  trial  court  to  hold 
that  the  findings  and  decision  of  the  Board  were  against  the 
manifest  weight  of  the  evidence,  and  to  reverse  the  Board's 
decision.    Arboit  v.  Gateway  Transportation  Co.  (1958),  15  111. 
App.2d  500,  507. 
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We  believe,  considering  the  record  as  a  whole ,  that  the 
Zoning  Board  of  Appeals"  decision  is  supported  by  ample  evidence;, 
and  it  is  not  contrary  to  the  manifest  weight  of  the  evidence , 
as  an  "opposite  conclusion"  is  not  "clearly  evident."   In  the 
proper  exercise  of  its  discretion  from  the  evidence  presented 
to  it 9  the  Board  could  have  reasonably  decided  that  the  continued 
dumping  of  refuse  in  the  area  in  question  is  detrimental  to  the 
entire  surrounding  community,  and  if  plaintiffs'  application 
was  denied,  that  the  City  would  be  forced  to  meet  the  need  for 
additional  incinerator  facilities,  and  that  the  making  available 
of  additional  sites  for  garbage  dumping  only  delayed  a  proper 
solution  of  the  problem,,    Also,  the  Board  could  have  reasonably 
determined  that  plaintiffs  had  failed  to  show  that  they  were 
prepared  to  provide  "adequate  supervision  and  control  of  odors, 
dust,  smoke  and  gases"  to  the  extent  that  they  did  not  become 
nuisances  extending  into  areas  beyond  the  property  lines  of 
plaintiffs „ 

For  the  reasons  given,  we  believe  the  trial  court  was 

in  error  in  reversing  the  findings  and  decision  of  the  defendant 

Zoning  Board  of  Appeals,  and  the  judgment  order  of  the  trial 

court  should  be  reversed. 

REVERSED. 

BURMAN,  J. ,  CONCURS. 

ENGLISH  J.,  TOOK  NO  PART. 

ABSTRACT  ONLY. 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY, 
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JOHN  P.  GIBBONS  and  CHARLES  M. 
HANLY,  d/b/a  SOUTH  EAST  LAND 
COMPANY, 

Appellees 


v. 


BOARD  OF  APPEALS  OF  CITY  OF  CHICAGO, 
SAMUEL  T.  LAWTON,  B.  EMMET  HARTNETT, 
C.  LOGAN  McEWEN,  EARL  J.  McMAHON  and 
KARL  M.  VITZHUM,  members, 


Appellants. 
MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  seek  a  special  use  permit  for  the  disposal 
of  refuse  on  a  vacant  tract  of  land  in  Chicago.   The  Zoning 
Board  of  Appeals  of  Chicago  found  that  no  facts  were  presented 
which  would  justify  it  in  approving  the  application.   A  com- 
plaint for  administrative  review  being  filed  by  plaintiffs,  the 
trial  court  entered  a  judgment  reversing  the  Zoning  Board  of 
Appeals,  and  it  appeals  to  this  court. 

Subsequent  to  oral  argument  before  this  court  on 
April  10,  1961 ,  plaintiff s  moved  that  the  appeal  be  dismissed, 
since  there  is  no  real  controversy  between  the  parties  to  this 
record,  because  the  City  of  Chicago,  on  January  26,  1961, 
granted  permission  to  use,  for  dumping  purposes,  an  area  which 
included  the  premises  in  question.   Although  a  photostatic  copy 
of  the  permission,  attached  to  the  motion,  shows  it  is  directed 
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to  a  party  not  of  record,  we  believe  the  granting  of  such  use 
by  the  City  of  Chicago,  although  later  revoked,  is  inconsistent 
with  the  position  of  defendants  in  this  court  and  makes  moot 
the  question  this  court  has  been  asked  to  decide.   (Gold  v. 
B/G  Foods.  Inc.  (1960),  23  111.  App.  2d  376.)   Accordingly,  the 
appeal  is  dismissed. 

APPEAL  DISMISSED. 
KILEY,  P.J.,  AND  BURMAN,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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H.  MANDELBAUM,  d/b/a  H.  MANDELBAUM 
MACHINERY  MOVERS, 


Plaintiff -Appellee 


vs 


G.  F.  CONNELLY  CO.,  INC.,   a 


Corporation, 


Defendant-Appellant, 


APPEAL  FROM  THE 


MUNICIPAL  COURT 


OF   CHICAGO 


U 


32  I.A.  313 


MR.  JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  action  was  brought  by  a  sub-contractor,  Harry 
Mandelbaum,  against  the  prime  contractor,  G.  F.  Connelly  Co., 
Inc.,  to  recover  payment  for  "work,  labor  and  materials"  beyond 
that  specified  in  a  written  contract  between  the  parties  and 
claimed  to  have  been  furnished  at  defendant's  request.   Defendant 
reinforced  his  general  denial  with  the  affirmative  averment  that 
all  agreements  between  the  parties  appear  in  the  written 
instrument.    The  case  was  tried  without  a  jury  and  the  court 
entered  judgment  for  plaintiff  in  the  amount  of  $738.50.  Defendant 
has  appealed  upon  the  grounds  that  the  judgment  was  manifestly 
against  the  weight  of  the  evidence  and  contrary  to  law. 

In  March  of  1957 ,  defendant  was  acting  as  general  plumb- 
ing and  heating  contractor  on  a  construction  job  for  the  Transo 
Envelope  Company  in  Chicago.   In  response  to  defendant's  request, 
plaintiff,  who  is  in  the  machinery  moving  business,  submitted 
written  bids  to  defendant  on  March  21,  1957,  to  install  three  new 
boilers  at  the  Transo  Envelope  Company  Building  "in  a  north  and 


south   position  in  boiler  room  on  21-inch  base"  for  $2760o00 
and  to  remove  three  old  boilers  and  clean  up  all  brick  for 
$1650.00,  both  jobs  totalling  $4410.00.   On  May  2,  195fs 
defendant  placed  its  signed  acceptance  upon  the  original  copy 
of  the  bid  and  returned  it  to  plaintiff  along  with  a  letter 
acknowledging  its  order  for  the  removal  of  the  old  boilers  and 
for  the  setting  of  the  new  boilers  "as  per  your  quotations  of 
March  21,  1957c" 

Much  of  the  testimony  concerning  the  remaining  facts 
is  in  sharp  conflict,,   Plaintiff  testified  that  he  went  to  the 
premises  on  July  3,  1957 ,  to  install  the  first  boiler  and  dis- 
covered for  the  first  time  that  the  base  for  the  new  boilers 
was  to  be  seventy-two  inches  high  rather  than  the  prescribed 
twenty-one  inches „   He  described  the  new  problems  that  arose  as 
a  result  of  this  change,  and  stated  that  he  informed  William 
King,  defendant's  superintendent,  that  there  would  be  an  extra 
charge  of  at  least  $500.00  per  boiler  if  plaintiff  was  required 
"to  put  that  enormously  high  base  underneath  the  boiler  because 
the  boiler  was  at  least  sixteen  feet  high  as  it  was,"  and  that 
Mr.  King  replied,  "that's  what  they  want,  that  is  what  you  will 
have  to  put  in."   Plaintiff  further  testified  that  after  the 
first  boiler  was  installed  he  sent  defendant  an  invoice  for 
$538.55  for  the  extra  work  as  indicated  by  his  time  sheets 
introduced  in  evidence;  that  defendant  arranged  a  meeting  between 
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plaintiff  and  representatives  of  Transo  Envelope  Company  and 
attempted  to  get  plaintiff  more  money  from  Transo  for  the  extra 
work;  that  since  the  Transo  officials  refused  to  pay  any 
additional  money,  the  defendant,  after  the  meeting,,  promised  to 
pay  plaintiff  for  the  extra  work  or  give  him  additional  jobs  to 
make  up  the  loss;  that  several  months  later ,  after  he  had  in- 
stalled the  second  and  third  boilers ,  plaintiff  mailed  defendant 
a  second  invoice  for  $546 „ 00  for  extra  work  in  installing  them 
and  a  statement  for  $200„00  for  overtime  labor  in  cleaning  up 
rubbish;  that  plaintiff  has  never  received  additional  work  from 
defendant  nor  payment  for  any  of  the  extra  work. 

George  Connelly,  defendant's  president,  testified  that 
when  his  company  was  informed  by  its  principal  that  it  would  be 
physically  impossible  to  install  the  boilers  in  the  position 
originally  contemplated  and  that  the  size  of  the  bases  would  have 
to  be  made  much  higher ,  his  superintendent  immediately  informed 
plaintiff  who  verbally  agreed  that  the  change  in  the  base  would 
make  no  difference  to  him  and  that  the  same  price  for  installa- 
tion would  stand;  that  this  verbal  agreement  was  made  prior  to 
defendant's  acceptance  of  the  contract;  that  it  was  not  the  size 
of  the  base  that  troubled  plaintiff  but  the  type  used  -  a  type 
with  which  plaintiff  was  unfamiliar;  that  because  of  plaintiffs 
miscalculations  as  to  cost  he  sought  to  change  the  terms  of  the 
contract;  that  he  arranged  the  meeting  referred  to  by  plaintiff 


"» 


_4- 

in  an  attempt  to  help  out  plaintiff,  but  the  owner  of  the  build- 
ing  refused  to  pay  any  additional  money;  that  he,  Connelly ,  never 
agreed  to  pay  any  more  money  than  the  contract  called  for  -  a 
fact  evidenced  by  his  payment  of  the  full  original  price  which 
plaintiff  accepted;  that  Connelly  knew  the  job  was  taking  more 
labor  than  plaintiff  contemplated  so  he  told  plaintiff  he  would 
try  to  give  him  some  work  in  the  future  and  "maybe  he  would  be 
able  to  come  out  on  some  of  the  other  work."   Connelly's  testi- 
mony was  substantially  supported  by  William  King,  defendant's 
superintendent . 

The  trial  court  denied  recovery  for  the  work  on  the 
second  and  third  boilers,  but  entered  judgment  for  plaintiff  on 
the  $200„00  overtime  claim  and  on  the  $538.50  claim  for  extra 
work  on  the  first  boiler. 

Defendant  argues  that  the  evidence  clearly  shows  that 
defendant  did  not  accept  the  bid  until  after  plaintiff  agreed  to 
install  the  boilers  on  a  higher  base,  and  even  then  the  acceptance 
was  on  the  basis  of  the  original  price  quotation  of  $4410.00. 
We  have  shown,  however,  that  the  evidence  on  this  matter  is  in 
obvious  conflict.   The  determination  of  the  extent  to  which  the 
parties  verbally  altered  the  contract  lay  chiefly  in  ascertaining 
the  credibility  of  the  witnesses.   The  trial  judge  who  heard  and 
saw  the  witnesses  was  in  a  much  better  position  to  ascertain  the 
truth  and  detect  falsehood  than  is  this  court  of  review.  (Coons  v. 


Coons  j,  30  111.  App.2d  325).   When  evidence  is  contradictory  the 
findings  of  the  trier  of  fact  will  not  be  disturbed  unless  we 
are  able  to  determine  that  those  findings  are  manifestly  against 
the  weight  of  the  evidence.   (Eleopoulos  v.  City  of  Chicago.  3 
111.  2d  247s  Wvnekoop  v.  Wynekoop,  407  111.  219).   In  order  to 
decide  that  the  judgment  is  manifestly  against  the  weight  of  the 
evidence  we  would  be  required  to  find  that  an  opposite  conclusion 
is  clearly  evident.   (Arboit  v.  Gateway  Transportation  Co.„  15 
111.  App.  2d  500).   We  cannot  so  find. 

Defendant  raises  the  additional  contention  that  the 
judgment  is  contrary  to  the  law.   He  argues  that  the  judgment  for 
extra  works  in  effect 9  created  a  new  contract  for  the  litigants , 
in  defiance  of  the  rule  stated  in  Capitol  Paper  Box  v.  Belding 
Hosiery  Mills.  Inc. .  350  111.  App.  68s  Beard  v.  Comstock.  227 
111.  App.  132 s  and  numerous  other  cases s  that  it  is  the  duty  of 
the  court  to  enforce  a  contract  according  to  the  terms  agreed  upon 
by  the  parties.   This  contention  is3  of  course,,  inextricably 
linked  with  defendant's  contention  that  the  parties  orally  agreed 
to  change  the  specifications  of  the  contract  but  maintain  the 
stipulated  price  quotations.   As  we  have  shown  the  trial  judge 
found  that  the  alteration  included  an  agreement  for  additional 
compensations,  at  least  with  regard  to  the  first  boiler  and  cleanup 
overtimes  and  we  think  he  was  justified  in  so  doing.   It  is  our 
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view  that  defendant's  citation  of  authorities  for  the  enforce- 
ment of  contracts  according  to  their  terms  becomes  support  for 
the  judgment  in  plaintiffs  behalf. 

For  the  reasons  stated,,  the  judgment  of  the  Municipal 
Court  of  Chicago  is  affirmed. 

AFFIRMED. 
MURPHY,  P.J.,  CONCURS. 

MR.  JUSTICE  ENGLISH  SPECIALLY  CONCURRING. 

I  agree  with  the  majority  that  the  contract  between 
the  parties  called  for  removing  three  old  boilers  and  position- 
ing  new  boilers  on  21=inch  bases.   And  I  agree  with  the  proposi= 
tion  that  plaintiff  is  entitled  to  additional  compensation  for 
the  additional  work  which  was  done  at  the  request  of  defendant. 
I  cannot  agree,  however ,  that  this  proposition  finds  support  in 
the  evidence  for  an  allowance  of  $538.50  for  extra  work  on  the 
first  boiler 9  nor  for  an  allowance  of  $200.00  for  extra  work 
done  in  removing  the  debris  of  the  old  boilers. 

While  plaintiff  did  testify  that  the  item  of  $538.50 
was  for  extra  work  required  in  emplacing  the  first  boiler,  the 
invoice,,  detailed  job  tickets  and  time  sheets  which  he  intro- 
duced in  evidence  to  justify  this  figure  clearly  show  that  it 
covered  all  the  work  of  putting  the  boiler  on  its  6-foot  base 
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and  not  just  that  done  in  jacking  it  up  from  21  inches  to  6 
feet.   Only  the  latter  could  be  considered  as  extra  work  beyond 
the  contract.   It  is  manifest,  therefore,  that  the  proper  com- 
pensation due  plaintiff  for  extra  work  on  the  first  boiler  is 
something  less  than  $538.50. 

The  item  of  $200.00  for  cleaning  up  the  brick  debris 
when  the  old  boilers  were  removed,  covered  work  which  was  re- 
quired of  plaintiff  by  the  contract.*   Plaintiff  testified 
that  defendant  wanted  this  work  done  at  night  instead  of  during 
the  day  hours  called  for  by  the  contract,  so  plaintiff  paid  the 
$200.00  to  laborers  for  cleaning  up  the  rubbish  at  night.   Since 
the  work  done  was  part  of  plaintiff^s  contractual  obligation, 
his  recovery  for  this  item  should  properly  be  limited  to  the 
bonus  portion  of  the  overtime  rate  paid  for  night  work  and  not 
for  all  of  the  night  work  expense.   The  weight  of  the  evidence 
makes  it  clear,  therefore9  that  plaintiff  is  entitled  to  something 
less  than  the  $200.00  claimed  for  this  item. 

As  to  the  second  and  third  boilers,  the  testimony  of 

plaintiff  concerning  extra  work  is  specifically  supported  by  the 

invoice  and  job  tickets  in  evidence.   They  show  that  the  work 

done  for  a  charge  of  $546.00  "consisted  of  jacking  up  above  the 

21"  called  for  by  contract."   There  was  also  some  waiting  time 

*  Plaintiff's  bid  specified:    "We  will  remove  three  (3) 
boilers  ***  and  clean  up  all  brick  ***." 

Defendant's  order  specified:  "for  removing  old  existing 
(3)  three  boilers,  and  all  debris  resulting  of  same  ***„" 
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covered  by  this  invoice  which  was  unexplained  by  the  testimony 
and  does  not  seem  to  be  a  proper  extra ,   Practically  all  of  this 
item,  however,  represented  work  not  included  in  the  contract  but 
performed  on  defendant's  order.   It  should,  therefore,  have  been 
allowed  in  substantially  the  amount  of  the  invoice. 

Plaintiff's  Statement  of  Claim  is  for  a  lump  sum  of 
$1,284.50.   It  is  not  divided  into  counts  or  parts  with  respect 
to  three  separate  claims.   The  three  invoices  were  all  admitted 
into  evidence  and  they  and  the  testimony  concerning  the  three 
items  of  work  may  all  be  considered  with  reference  to  the  total 
amount  sought  by  plaintiff  in  his  Statement  of  Claim.   The  fact 
that  the  trial  court  did  not  give  plaintiff  any  credit  under  the 
$546.00  invoice  does  not  prevent  this  court  from  considering  it. 
A  cross  appeal  is  not  necessary  so  long  as  plaintiff  merely  seeks 
affirmance  of  the  judgment  in  the  amount  allowed  by  the  trial 
court. 

The  trial  court  entered  judgment  for  $738.50.   While  I 
do  not  agree  with  the  trial  court's  view  of  the  evidence,  for 
the  reasons  stated,  it  is  my  opinion  that  the  entire  record 
warrants  a  judgment  for  plaintiff  in  at  least  that  amount. 
(Monarski  v.  Greb,  407  111.  281;  National  Gas  &  Oil  Co.  v. 
Rizer,  20  111.  App„  2d  332.)  I,  therefore,  concur  with  the  majority 
in  believing  that  the  judgment  should  be  affirmed. 

Abstract  only. 
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PETER  S»  SARELAS 


v, 


Plaint if f- Appellant 


PHILLIP  So  MAKIN,  alias  Phillip  S. 
Marinacos;  and  BASIL  CHRISTOFORACOS , 
alias  Hristos  Cokinis;  and  JOHN  C. 
GEKAS, 

Defendants -Appellees, 


APPEAL  FROM 


SUPERIOR  COURT  OF 


:00K  COUNTY 


zA 


3  I  I  .A.  339 


MR.  JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  appeal  is  from  a  judgment  order  of  the  Superior 
Court  dismissing  a  complaint  charging  libel  against  Basil 
Christoforacos,  his  attorney,  Phillip  S>  Makin,  and  an  alleged 
collaborator,  John  C„  Gekas0    The  complaint  alleged  essentially 
that  Makin  and  Gekas  conspired  with  and  caused  Christoforacos 
to  make  false  and  malicious  answers  to  interrogatories  pro- 
pounded to  him  by  plaintiff  in  a  prior  Circuit  Court  action, 
knowing  that  those  answers  were  false  and  made  only  for  the 
purpose  of  defaming  plaintiff  and  injuring  his  good  reputation. 
The  cause  was  heard  on  defendants'  motions  for  involuntary 
dismissal,  or  for  judgment  on  the  pleadings  or  summary  judgment. 
Plaintiff  appealed  directly  to  the  Supreme  Court  which  trans- 
ferred the  case  to  this  court. 

For  a  better  understanding  of  the  controversy  we 
will  briefly  relate  the  facts  that  led  up  to  the  present  suit. 


Defendant  Christoforacos ,  on  August  30  s  1958,  mailed  a  letter 
written  in  Greek  to  plaintiff  Sarelas,  accusing  him  of  dishonesty 

and  betrayal  concerning  prior  confidential  transactions  between 
them.   During  the  months  of  October  and  November,  1958,  Sarelas 
filed  four  separate  criminal  complaints  or  informations  against 
Christoforacos  in  the  Municipal  Court  of  Chicago,  accusing 
Christoforacos  of  using  obscene  and  lewd  words  over  the  telephone 
on  several  different  occasions  in  violation  of  §16.4,  ch.  134, 
111*  Rev.  Stato  (1957) „   The  cases  were  consolidated  and 
Christoforacos  was  found  not  guilty.    During  the  trial  defendant 
Gekas  was  sworn  and  acted  as  interpreter  for  Christoforacos  who 
was  represented  as  being  unable  to  speak  English.   Thereafter 
Christoforacos s  through  his  attorney 9  Makin,  filed  suit  against 
Sarelas  in  the  Circuit  Court  of  Cook  County  for  malicious 
prosecution  of  the  four  criminal  informations.   Sarelas  answered 
and  filed  a  counterclaim  alleging  damages  as  the  result  of 
malicious  conduct s  defamatory  accusations 9  threats  and  intimida- 
tions inflicted  upon  him  by  Christoforacos  and  his  collaborator, 
Gekas. 

In  connection  with  his  counterclaim  Sarelas  propounded 
a  large  number  of  written  interrogatories  which  were  answered  by 
Christoforacos  and  filed  for  record  by  Makin,  his  attorney. 
Those  interrogatories  and  answers  material  to  the  instant  case 
relate  to  the  "purpose"  for  which  Christoforacos  wrote  the 


aforementioned  letter,  an  "explanation"  of  the  contents  of  the 
letter^  and  the  "purpose"  for  which  Christoforacos  conferred 
with  defendant  Gekas.   While  the  malicious  prosecution  suit  and 
counterclaim  were  still  pending  plaintiff  filed  the  instant  suit 
seeking  damages  for  loss  of  reputation  and  mental  suffering 
which  he  claimed  were  the  result  of  the  libelous  answers  to  the 
interrogatories . 

The  Circuit  and  Superior  Court  cases  were  heard 
together o    The  trial  court,  upon  reviewing  the  record  and  hear- 
ing argument  of  counsel,  dismissed  both  suits.   The  present 
appeal  before  us  is  only  directed  to  the  dismissal  of  the  suit 
filed  by  Sarelas  in  the  Superior  Court.   None  of  the  parties 
appealed  from  the  dismissal  of  the  prior  suit  in  the  Circuit  Court. 

The  defendants'  position  is  that  answers  to  interroga- 
tories in  a  judicial  proceeding  are  privileged  communications 
and  cannot  give  rise  to  a  cause  of  action  for  libel.   Plaintiff 
contends  that  the  answers  are  not  privileged  because,  by 
admission  of  fact  on  the  part  of  defendants,  the  answers  are 
not  relevant  and  material  to  the  issues  of  the  case.   Plaintiff 
argues  also  that  the  question  of  defendants9  belief  as  to  the 
relevancy  and  materiality  of  the  answers  "is  not  of  law  for  the 
court,  but  one  of  fact  for  the  jury." 

That  statements  made  in  the  course  of  judicial  pro- 
ceedings are  privileged  is  beyond  dispute.    (Parker  v. 
Kirkland,  298  111.  App.  340;  McDavitt  v.  Boyer,  169  111.  475; 
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Paccini  v.  Myers ,  173   N.Y„S.2d  181;   Scott  v.  Statesville 
Plywood  &  Veneer  Co.,  81  S.E.2d  146,  240  N.C.  73;   Burdette 
v.  Argile,  94  111.  Apps  171;  Maclaskey  v.  Mecartney,  324  111. 
App.  498.)   This  privilege  is  subject  only  to  the  requirement 
that  the  statements  complained  of  must  be  relevant  or  pertinent 
to  the  matter  in  controversy ,  (Newell ,  Slander  and  Libel,  4th  Ed, 
§382.)  or  must  be  "connected  with  or  relevant  or  material  to 
the  cause  in  hand  or  subject  of  inquiry."   (53  C.J.S., 
Libel  and  Slander ,  §104  p.  170.)   This  privilege  aJ,S,o  includes 
counsel.   (Parker  v.  Kirkland,  298  111.  App.  340.)   In  the 
McDavitt  case  the  Supreme  Court  of  Illinois  stated:   "No 
action  for  slander  will  lie  against  a  witness  for  what  he  says 
or  writes  in  giving  evidence  in  a  judicial  proceeding;,  not- 
withstanding it  may  be  malicious  or  false.   The  privilege, 
that  exempts  a  witness  from  such  action,,  is  absolute.   An 
action  of  slander  will  not  lie  for  testimony  given  in  a  case, 
if  such  testimony  is  pertinent  and  material  to  the  subject  of 
inquiry."  (p. 482.) 

In  Ginsburg  v.  Black,  192  F.2d  823,  825,  the  Court  of 
Appeals  for  the  Seventh  Circuit  pointed  out  that  "the  matter 
need  not  be  relevant  in  any  strict  sense.  Brown  v.  Shimabukuro, 
73  App.  D.C.  194,  118  F.2d  17,  since  the  privilege  embraces 
anything  that  may  possibly  be  pertinent.   Andrews  v.  Gardiner, 
224  N.Y.  440,  121  N.E.  341,  2  A.  L.  R.  1371.   The  test  is  not— 
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is  it  legally  relevant?   But  =  Does  it  have  reference  to  the 
subject  matter  of  the  action?   Bigelow  v,  Brumley,  138  Ohio  St. 
574,  37  NoEc2d  584.    And  in  determining  whether  or  not  the 
matter  is  pertinent,  the  courts  generally  follow  a  liberal 
rule  of  pertinency,  and  all  reasonable  doubt  is  resolved  in 
favor  of  the  pleader,  33  Am.  Jur„  §150,  p.  146;  Lisanby  v, 
Illinois  Cent,  R.R.  Co.,  209  Ky.  325,  272  S.W.  753,  755;  and 
Sacks  v0  Steckers2  Cir.  ,  60  F02d  73," 

"The  question  whether  defamatory  matter  contained  in 
a  pleading  is  or  is  not  pertinent  or  relevant  to  the  cause  is 
never  left  to  the  jury,  but  is  a  question  of  law  for  the  court. 
Young  v.  Young,  57  App0  D.C.  157,  18  F.2d  807,  809;  Haskell  v. 
Perkins,  165  111.  App.  144,  150;  Donner  v0  Francis,  255  111. 
App.  409,  412."   Ginsburg  v.  Black,  7  Cir.  192  F.2d  823,  825. 

We  turn,  now,  to  apply  the  tests  of  relevancy  and 
pertinency  to  the  answers  in  issue.   The  interrogatories,  in 
substance,  asked!   "[S]tate  for  what  purpose  you  wrote  the 
letter  in  Greek?   [s]tate  and  explain  the  following  contents 
of  your  letter. o . o [W]hat  was  the  "dishonest  machination0  you 
referred  to  in  your  said  letter,  and  what  was  the  'dishonest 
act !  you  refer  to  in  said  letter?   State  the  purpose  for  which 
you  conversed  with  the  said  John  C„  Gekas,  either  before  or 
after  the  trial." 


- 
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It  is  quite  clear  from  the  nature  of  the  interrogatories 
and  the  background  of  the  controversy  that  the  answers  were 
relevant  to  the  matter  in  controversy.   For  the  purpose  of  this 
opinion  we  do  not  deem  it  necessary  to  repeat  the  answers  made 
by  Christoforacos.   Plaintiff  was  inquiring  into  the  state  of 
mind  of  the  witness  and  had  good  reason  to  expect  the  type  of 
answers  elicited.   Moreover, plaintiff  knew  the  contents  of 
the  letter  and  invited  the  answers  that  were  made.   The  answers 
were  responsive  to  the  questions  asked  and  certainly  well  within 
the  degree  of  pertinence  required  to  invoke  the  privilege. 

Plaintiff's  contention  that  the  defendants'  belief  as  to 
the  materiality  or  relevancy  of  the  answers  are  facts  to  be 
determined  only  by  a  jury,  is  premature.   It  is  only  after  the 
court  has  decided  that  th* ,- answers  are  irrelevant  that  the 
question  of  defendants'  beliefs  become  an  issue.   Plaintiff's 
reliance  on  the  Burdette  and  Maclaskey  cases  is  therefore  ill 
founded.   Moreover,  we  note  that  plaintiff  petitioned  the 
Circuit  Court  to  strike  the  answers  in  controversy  on  the  grounds 
that  they  were  in  bad  faith,  impertinent,  inapplicable  and 
libelous  per  se.   The  trial  judge  in  that  court  denied  the 
motion. 

Plaintiff  argues  additionally  that  privilege  is  an 
affirmative  defense  which  must  be  specially  pleaded  and  cannot 
be  the  subject  of  a  motion  to  dismiss.   In  response  to  this 
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question  it  was  stated  in  Ginsburg  v.  Black,  7  Cir. ,  192  F„2d 
823  at  page  825,  that  "in  that  situation  it  will  be  sufficient 
to  say  that  since  the  statement  claimed  to  be  privileged  clearly 
appears  from  the  complaint,  the  defense  may  be  considered  on  a 
motion  to  dismiss,,   Anderson  v„  Linton,  7  Cir.,  178  F.2d  304; 
Albrecht  v.  Indiana  Harbor  Belt  R.  Co.,  7  Cir,,  178  F. 2d  577. 
See  also,  Foltz  v„  Moore  McCormack  Lines,  2  Cir.,  189  F.2d  537, 
539.   There  it  was  argued  that  privilege  was  a  special  defense 
and  that  a  dismissal  on  motion  before  answer  was  premature.   The 
court  in  disposing  of  that  contention  said:   'Even  so,  there 
would  be  no  point  in  reversing  upon  such  a  technicality  when  the 
question  of  privilege  is,  as  here,  sufficiently  presented  so 
that  it  may  be  decided  on  its  merits.'   We  think  what  was  said 
there  is  applicable  here."   Since  the  "affirmative  matter  avoid- 
ing the  legal  effect  of  or  defeating  the  claim  or  demand"  appears 
on  the  face  of  the  complaint  we  find  the  trial  court's  order  of 
dismissal  was  proper  under  §48  (l)(i)  of  the  Illinois  Civil 

Practice  Act. 

With  reference  to  Gekas  and  Makin,  the  complaint  fails 

to  allege  facts  sufficient  to  state  a  cause  of  action  against 

them,  even  if  the  answers  were  found  not  to  be  privileged.   It  is 

unnecessary  to  discuss  plaintiff's  other  contentions  in  light 

of  the  position  we  take  on  this  matter.    For  the  reasons  stated 

herein  the  judgment  of  the  Superior  Court  is  affirmed. 

AFFIRMED. 
MURPHY ,  P.J.  AND  ENGLISH,  J.  CONCUR. 
ABSTRACT  ONLY. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 


Defendant  in  Error 


v, 


ALBERT  E.  STOLFO. 


Plaintiff  in  Error, 


WRIT  OF  ERROR  TO 


THE  MUNICIPAL  COURT 


OF   CHICAGO, 


321^340 


MR,  JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

The  defendant,  Albert  E«  Stolfo,  was  charged  in  two 
separate  informations  with  contributing  to  the  delinquency  of 
children  by  exposing  himself,  in  violation  of  §  104,  ch„  38, 
111.  Rev.  Stat.  (1959).   A  third  information  charged  defendant 
with  lewd  and  indecent  acts  in  violation  of  §  159a,  ch.  38, 
111.  Rev.  Stat.  (1953).   On  a  plea  of  not  guilty  the  three 
cases  were  consolidated  and  tried  without  a  jury.    The  defendant 
was  found  guilty  on  each  charge.   After  defendant's  motions  for 
a  new  trial  and  for  arrest  of  judgment  were  denied,  the  court 
imposed  judgment  and  concurrent  sentences  of  one  year  in  the 
House  of  Correction.   This  case  is  before  us  on  writ  of  error. 

The  defendant  assigns  as  error:  (1)   Insufficiency  of 
evidence  to  sustain  the  convictions  on  the  two  charges  of  con- 
tributing  to  the  delinquency  of  children;  (2)   Lack  of  proof  of 
defendant's  age  under  the  Lewd  Act  statute;  (3)   Excessive  sen- 
tence under  the  Lewd  Act  statute;  and  (4)   Improper  and  pre- 
judicial statements  by  the  State's  Attorney. 
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With  respect  to  the  sufficiency  of  the  evidence  we 
will  consider  the  cases  separately.   Defendant  was  charged  in 
case  number  60  MC  33721  with  contributing  to  the  delinquency  of 
Marell  Chorney,  a  girl  under  the  age  of  18,  in  that  "he  did 
expose  his  privates  to  the  said  juvenile"  while  he  was  standing 
on  the  corner  of  40th  (amended  to  48th)  Street  and  Keeler  Avenue 
on  April  22 ,  I960.   The  amendment  was  made  during  trial  without 
objection,,  and,  although  he  assigned  it  as  error  in  his  brief, 
defendant  waived  any  objection  to  this  procedure  during  oral 
argument. 

Marell  Chorney  testified  that  she  was  twelve  years  old 
and  in  the  seventh  grade;  that  about  8s45  in  the  morning  of 
April  22,  1960s  while  she  was  walking  with  Joan  Brenda  on  48th 
Street  between  Keeler  and  Tripp  Streets ,  defendant  came  out  of 
an  alleys  grabbed  her  in  the  buttocks,  and  asked  what  time  it  was, 
She  started  to  walk  faster,  and  when  he  grabbed  her  a  second  time 
in  the  same  place,  she  began  running.   When  she  was  a  distance 
of  "the  street  between  them"  she  turned  and  saw  the  defendant  on 
the  corner  "exposing  himself."   Joan  Brenda,  who  was  13  years  of 
age  and  in  the  8th  grade,  corroborated  this  testimony  in  every 
detail. 

Bonnie  Kunz  was  the  State's  witness  in  case  number  60 
MC  33722,  charging  defendant  with  contributing  to  the  delinquency 
of  a  child  in  that  he  "did  expose  himself  to  the  said  juvenile 
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while  he  was  seated  in  his  automobile..,"  on  November  24 ,  1959, 
(amended  during  trial  to  November  23,  1959,  without  objection 
of  counsel).   Defendant  cited  this  amendment  as  error  in  his 
briefs  but  withdrew  this  contention  during  oral  argument.   The 
Kunz  girl  testified  that  she  was  14  years  of  age  and  was  in  the 
8th  grade;  that  on  the  morning  of  November  23 ,  1959,  while  she 
was  walking  in  an  alley  on  her  return  from  a  store,  defendant 
followed  her  in  his  car  from  the  end  of  the  alley  to  about  the 
middle  of  the  block  and  blocked  the  gate  to  her  house  with  his 
car?  and  that  while  she  was  alongside  of  his  car  defendant,  who 
did  not  get  out  of  his  car,  uttered  a  vulgar  word  and  "had  his 
pants  open"  and  "was  exposed, " 

Defendant  contends  that  there  was  not  a  word  of  evi- 
dence in  the  cases  which  specifically  shows  what  the  defendant 
exposed,  leaving  the  court  to  conjecture  as  to  what  the  State 
witnesses  saw.   The  decisions  in  People  v.  Weber,  335  111.  App. 
215,  and  People  v.  Lobb,  10  111.  App.  2d  125,  relied  upon  by 
defendant,  concern  insufficient  charged'  in  the  information, 
which  is  not  the  issue  here. 

We  think  there  was  sufficient  evidence,  if  believed 
by  the  trial  judge,  to  warrant  a  finding  of  guilty  on  each  of 
the  two  charges^   The  record  clearly  indicates  that  all  persons 
at  the  trial  understood  the  unequivocal  references  by  the 
witnesses  to  exposure  of  the  private  parts  of  the  body.   We  note 
that  the  defendant  understood  the  meaning  of  the  testimony  in 
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that  he  denied  "exposing  himself'1  when  he  took  the  witness  stand. 
Moreover,,  defense  counsel  did  not  seek  a  further  explanation 
from  the  witnesses  on  cross  examination.   It  is  clear  to  us, 
therefore,  that  the  trier  of  fact  had  sufficient  evidence  on 
which  to  base  his  findings  without  further  embarrassing  the  young 
girls. 

Information  number  60  MC  33723  charged  that  the  defen- 
dant, "then  and  there  being  a  person  at  least  17  years  of  age, 
did  commit..."  a  lewd  and  indecent  act,  in  violation  of  §  159a , 
ch.  38,  111.  Rev.  Stat.  (1953).   The  act  specified  was  that 
defendant  "did  expose  himself  to  the  complainant  while  he  was 
standing  on  the  street...."   Defendant  contends  that  the  failure 
of  the  State  to  prove  the  defendant's  age  under  this  provision 
is  fatal  to  the  conviction.   Relying  upon  Wistrand  v.  People, 
213  111.  72,  and  People  v.  Rogers,  415  111.  343,  defendant  argues 
that  the  provision  in  question  is  analogous  to  that  concerning 
statutory  rape,  where  it  is  necessary  for  the  State  to  prove  the 
age  of  the  defendant  as  a  part  of  the  corpus  delecti  of  the  crime, 
That  requirement  in  the  statutory  rape  cases,  however,  is  a 
direct  result  of  the  fact  that  the  ages  of  both  the  assailant 
and  the  victim  are  essential  elements  under  the  crime  of  rape 
without  force,  and  are  necessary  to  distinguish  that  offense 
from  the  crime  of  rape.   The  courts  have  been  careful  to  confine 
this  peculiar  requirement  of  proof  of  precise  age  to  cases  of 
rape  without  force  (People  v.  Schultz,  260  111.  35)   and  we  see 
no  justification  for  extending  it  to  cases  arising  under  the 


Lewd  Act  provision.   In  the  instant  case  the  evidence  shows 
that  the  defendant  was  married  and  had  two  children,  and  had 
worked  in  the  exterminating  business  for  over  four  years.   The 
exact  age  of  an  adult  need  not  be  proved  unless  there  is  evidence 
in  the  record  tending  to  show  that  the  defendant  is  under  17 
years  of  age.   People  v.  Cavaness,  21  111. 2d  46;   People  v.  Poole, 
284  111.  39;  Sutton  v.  People,  145  111.  279. 

The  defendant  next  contends  that  it  was  reversible 
error  for  the  State's  Attorney  to  advise  the  court  that  he  had 
additional  evidence  pertaining  to  the  alibi  defense  when  such 
evidence  was  never  produced.    The  record  reveals  that  the  trial 
judge  asked  questions  concerning  entries  made  by  Interstate 
Machinery  Company  in  regard  to  the  time  the  defendant  left  the 
plant  on  April  22,  1960,  and  the  time  defendant  was  arrested. 
During  closing  argument  the  prosecutor  stated  that  if  the  court 
had  any  further  questions  with  regard  to  this  subject  he  would 
like  the  case  continued  and  would  offer  further  evidence.    The 
trial  judge  did  not  request  further  evidence,  stating  that  he 
must  give  weight  to  the  police  officer's  testimony.   We  do  not 
consider  the  remark  of  the  State's  Attorney  to  have  had  any 
impact  upon  the  decision  of  the  trial  judge.   Nor  do  we  find 
that  the  other  remarks  of  the  State's  Attorney  cited  as  error 
by  the  defendant  were  so  improper  or  prejudicial  as  to  justify 
a  reversal. 
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The  defendant  also  claimed  in  his  brief  that  he  had 
been  permitted  to  waive  a  jury  erroneously,  without  being  properly 
advised  of  his  right  to  trial  by  jury.    This  argument ,  however, 
was  withdrawn  during  oral  argument „   In  any  event,  the  contention 
is  without  merit  since  the  defendant  stood  by  in  open  court  while 
his  counsel  advised  the  court  that  the  defendant  was  ready  for 
trial  and  waived  a  jury. 

We  have  fully  considered  all  of  the  errors  asserted 
and  are  of  the  opinion  that  the  defendant  received  a  fair  trial 
and  was  proven  guilty  as  charged  beyond  all  reasonable  doubt  in 
all  three  cases.   The  trial  judge  improperly  sentenced  defendant 
to  a  one  year  term  under  §159a,  where  the  maximum  sentence  that 
can  be  imposed  is  six  months  in  duration.    Case  number  60  MC 
33723  is  therefore  remanded  for  proper  sentencing.   People  v. 
Wood,  318  111.  388. 


AFFIRMED  IN  PART,  REVERSED  IN  PART 
AND  REMANDED  WITH  DIRECTIONS. 


MURPHY,  P.J.  AND  ENGLISH,  J.  CONCUR, 
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On  February  %&9   1957  Lucile  R.  Kovac  filed  her  complaint  against 
her  husband  for  divorce  or  alternatively  for  separate  maintenance.  She 
charged  her  husband  with  cruelty  and  desertion.  During  the  pendency  of 

the  suit  and  on  June  25,  195?  an  order  was  entered  directing  the  husband 

week 
to  pay  to  his  wife  <>20O.GO  per  /  for  the  temporary  support  of  herself 

and  two  minor  children.  On  August  2,  1957»  Mrs.  Kovac  filed  her  petition 

alleging  non-compliance  with  this  order  by  her  husband  and  praying  that  a 

rule  be  entered  requiring  him  to  show  cause  why  he  should  not  be  held  in 

contempt  of  court  for  failing  to  comply  with  the  provisions  of  this  order. 

An  answer  to  this  petition  was  filed  by  Mr,  Kovac  who  also,  filed  a  cross 

petition  seeking  a  modification  of  the  order  of  June  25 t  1957 » 

A  hearing  was  had  resulting  in  an  order,  entered  on  September  6, 

1957,  adjudging  defendant  in  conteapt  of  court  and  sentencing  him  to  the 

County  Jail  of  HcHenry  County  for  sixty  days.  This  order  was  reviewed  by 

this  court,  upon  the  appeal  of  Mr.  Kovac  and  on  April  8,  1958  the  contempt 
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order  entered  by  the  Circuit  Court  of  McHenry  County  on  September  6,  1957 

was  affirmed.  (Kovac  vs.  Kovac,  17  111.  App.  2d  492,  150  N.E.  2d  664).  Leave 

to  appeal  to  the  Supreme  Court  was  denied.  (20  111.  4  pp.  2d  VI) 

Thereafter,  on  December  17 »  1958  a  verified  petition  by  Mrs.  Kovac 

was  filed,  setting  forth  that  her  spouse  had  paid  nothing  pursuant  to  the 

order  of  June  25,  1957  and  that  there  was  due  petitioner  thereunder,  the  sum 

of  vln-,000.00.  The  petition  prayed  for  an  order  directing  the  issuance  of 

a  mittimus  to  enforce  the  order  of  June  25,  1957  and  that  the  same  be 

delivered  to  the  Sheriff  of  McHenry  County  to  execute.  Upon  this  petition 

an  order  was  entered,  which  after  reciting  what  had  previously  taken 

place  concluded: 

"It  is  therefore  ordered  that  a  mittimus  issue  from  the 
office  of  the  Clerk  of  this  Court  directed  to  the  Sheriff  of 
McHenry  County  to  take  the  body  of  the  defendant,  Joseph  A, 
Kovac,  on  December  22,  1958  or  as  soon  thereafter  as  he  may 
secure  the  body  of  the  said  defendant,  and  him  closely  and 
safely  keep  in  the  custody  of  said  sheriff  in  the  common 
jail  of  McHenry  Ceeety  tint.il  h<*  shall  have  served  60  days  or 
until  released  by  due  process  of  law". 

On  the  same  day  this  order  was  entered  Kr.  Kovac  filed  his 

petition  asking  for  a  modification  of  the  order  of  June  25,  1957;  that 

the  order  sentencing  him  to  jail  for  60  days  be  vacated  and  that  the 

cause  be  set  for  trial  "so  that  the  rights  of  the  parties  may  be 

finally  determined".  The  prayer  of  this  petition  was  granted  in  part  and 

the  previous  order  was  modified  in  some  respects  not  material,  however, 

to  the  determination  of  the  question  presented,  by  this  record,  for  review 

by  this  court.  Thereafter  the  case  was  heard  resulting  in  a  decree 

granting  Mrs.  Kovac  a  divorce.  That  decree  was  reviewed  by  this  court  and 

affirmed.  (Kovac  vs.  Kovac,  26  111.  App.  2d  29,  167  l»li  2d  281). 
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On  December  22,  1958  Mr.  Kovac  filed  his  petition  praying  for  an 
order  vacating  the  orders  entered  on  September  6,  1957  and  on  December  1?, 
1953  and  that  he  be  discharged  from  said  contempt  order.  Upon  a  hearing 
the  prayer  of  this  petition  was  denied  and  Mr.  Kovae  again  brings  th© 
record  to  this  court  for  review. 

Counsel  for  appellant  state  that  the  order  of  September  6,  1957 
was  erroneous  because  it  makes  no  provision  whereby  the  defendant  might 
purge  himself  of  the  contempt.  It  is  insisted  by  counsel  that  upon  the 
former  appeal  this  court  did  not  hold  that  defendant  was  guilty  of  a 
direct  contempt  or  an  indirect  contempt  of  court  and  did  not  decide  whether 
the  contempt  was  civil  or  criminal  or  whether  defendant  had  a  right  to 
purge  himself  from  the  contempt  of  x/hich  he  was  found  guilty.  Counsel 
state  that  all  this  court  held  was  that  the  order  entered  by  the 
chancellor  was  sufficient  to  hold  defendant  in  contempt  of  court  and 
insists  that  "the  issues  are  plainly  different  on  this  appeal  from  the 
former  one". 

Counsel  for  appellant  further  state  that  the  contempt  of 
which  appellant  was  found  guilty  was  a  civil  contempt,  for  the  benefit  of 
the  plaintiff ;  that  defendant  did  not  erabarass,  hinder  or  obstruct  the 
court  in  th©  administration  of  justice  or  lessen  its  authority  or 
dignity;  that  the  proceeding  was  strictly  civil,  not  criminal  and  defendant 
had  the  right  to  purge  himself  by  paying  the  amount  due  at  the  time  the 
rule  to  show  cause  was  entered. 

In  our  former  opinion  this  court  said:  MAt  the  hearing  on  the 
rule  to  show  cause  on  September  6,  1957,  the  defendant  admitted  that  he 
had  not  made  any  payments  directly  to  his  wife,  as  required  by  the  court  in 
its  order  of  June  25.  At  the  conclusion  of  that  hearing  the  court  stated 
that  he  thought  the  order  of  June  25  should  be  enforced  and  that  the  defendant 
should  decide  whether  he  was  going  to  comply.  A  recess  in  order  that 
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counsel  might  confer  was  had  and  after  the  recess,  counsel  for  the 
plaintiff  stated  that  nothing  had  come  out  of  their  talk.  The  court 
then  stated  that  he  did  not  like  to  send  people  to  jail,  even  for  the 
violation  of  a  court  order  and  would  not  do  so  if  he  had  any  assurance 
from  the  defendant  that  he  would  purge  himself  within  a  reasonable  time, 
and  he  asked  the  defendant's  counsel  if  he  had  anything  to  offer  to  the 
court.  Whereupon  defendant's  counsel  answered,  'No'.  The  court  then 
stated:  *It  is  the  judgment  of  the  court  that  the  defendant  be  sentenced 
to  the  county  jail  of  McHenry  County  for  sixty  days  as  punishment  for 
his  wilful  and  contumacious  contempt  of  this  court'.  The  formal  written 
contempt  order,  followed  this  judgment  and  in  our  opinion  it  meets  the 
requirement  that  an  order  finding  a  person  in  contempt  of  court  be 
certain  and  definite.  There  can  be  no  mistake  as  to  how  long  the  defendant 
is  to  rsmain  in  jail,  as  the  time  is  fixed  at  sixty  days".  (Kovac  vs. 
Kovac,  17  111.  App.  2d  492). 

In  veiw  of  our  holding  in  Kovac  vs.  Kovac,  17  HI.  APP«  2d  492, 
150  N.S.  2d  6&t   the  contempt  order  of  September  7»  1957  is  res  ad  judicata. 
We  held  it  definite  and  certain.  It  was  a  punitive  order  intended  to 
punish  defendant  for  his  flagrant  and  wilful  disobedience  of  a  valid  order 
entered  by  the  court.  It  was  not  intended  as  a  means  to  coerce  payment 
of  the  amount  due  the  plaintiff  under  a  prior  order  entered  by  the  court. 
Had  it  been  it  would  have  provided  for  the  release  of  defendant  upon 
compliance  with  that  order. 

Appellant  complained  on  the  first  appeal  and  now  insists  that  the 
order  adjudging  him  in  contempt  did  not  give  him  the  choice  of  paying  to 
his  wife  what  he  had  been  ordered  to  pay  her  or  going  to  jail  for  non- 
compliance. Under  the  facts  disclosed  by  this  record,  appellant  invited 
the  order  which  the  trial  court  indicated  he  preferred  not  to  enter. 
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There  is  no  merit  in  this  appeal.  Furthermore  this  is  a  second 
attempt  upon  the  part  of  appellant,  to  procure  a  review  of  the  same 
order  which  we  previously  have  considered  and  affirmed.  The  motion  of 
appellee  to  dismiss  the  appeal,  which  we  took  with  the  case,  will  be 
sustained  and  this  appeal  will  be  dismissed.  (  J.H.  Walters  &  Co.  vs. 
Canhaia  Sheet  Metal  Corp.  8  111.  App.  2d  121,  12?). 


Appeal  dismissed. 


Mc  Hit,  J.  CONCURS. 
SMITH,       J.  COKCURS. 
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CITY  OF  CHICAGO,  a  Municipal 
corporation, 

Appellee  J 


EDGAR  CRILLY. 


Appellant 


APPEAL  FROM  THE 


MUNICIPAL  COURT 


p 


OF  CHICAGO, 


1  A-  47 K 


MR,  PRESIDING  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  by  the  City  of  Chicago  to  recover  a 
penalty  for  an  alleged  violation  of  the  City's  Smoke  Abatement 
Ordinance.    The  defendant,  Edgar  Crilly,  now  deceased,  pleaded 
guilty,  and  the  court  imposed  a  fine  of  $200  and  costs.   Defendant 
appealed,  and  his  executor  has  been  substituted  in  these  pro- 
ceedings . 

The  Air  Pollution  Control  Ordinance  (Ch.  17  of  the 
Municipal  Code  of  Chicago,  §17-79)  provides  that  "Any  person 
found  guilty  of  violating  *  *  *  any  of  the  provisions  of  this 
chapter  *  *  *  upon  conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  ten  dollars  nor  more  than  two  hundred 
dollars  for  the  first  offense." 

The  quasi=criminal  complaint  charged  that  "Defendant 
did  on  August  30th,  1960,  unlawfully  permit  the  north  brick  in- 
cinerator  stack  of  above  premises  [1701  North  Park  Avenue]  to 
emit  #3  dense  smoke  in  the  hour  following  10:28  A.M, ,  for  a 
period  of  seven  (7)  minutes,  in  violation  of  Section  17-23  and 
17-27  of  the  Municipal  Code  of  Chicago." 
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The  sole  question  for  our  determination  is  whether , 
as  defendant  contends 9  the  court  abused  its  discretion  in 
fixing  the  fine  at  the  maximum  amount  which  could  be  allowed 
for  the  first  offense. 

Defendant 5  an  elderly  man,  did  not  appear  at  the 
trial o   He  was  represented  by  an  attorneys  who  offered 
defendant's  plea  of  guilty  after  the  attorney  for  the  City 
made  a  short  statement  of  the  charge.   The  court  then  proceeded 
to  hear  evidence  as  to  aggravation  and  mitigation. 

In  mitigation9  defendant's  attorney  stated  to  the 
courts    "We  have  replaced  the  screens  over  this  incinerator s 
which  was  breaking  the  draft s  and  we  have  had  an  incinerator 
company  in  there  to  fix  it  all  up  and  were  notified  that 
everything  was  all  right s  and  I  have  been  told  that  if  we 
comply 9  that  the  case  will  be  dismissed  and  now  I  hear  this 
morning  that  there  are  still  complaints  =  =•  I  didn't  know  that 
before,,  and  we  want  to  comply  with  whatever  you  want."1  The 
court  then  directed  that  the  plea  be  withdrawn  and  requested 
information  as  to  what  had  to  be  done.   An  inspector  for  the 
City  stated  that  it  was  an  incinerator  twenty- five   years  old, 
in  which  garbage  for  about  ten  buildings  was  being  burned. 
In  response  to  an  inquiry  by  the  courts   "Why  don't  you  file 
new  complaints  as  these  things  come  up?   I  have  only  one 
complaint  before  me  and  this  is  a  violation  of  the  law  for  every 
day,/"  the  attorney  for  the  City  stated?   "We  would  like  to  dismiss 


and  do  just  exactly  that,  your  Honor."  After  some  further 

discussion,  the  attorney  for  defendant  stated;    "I  am 

going  to  plead  guilty  on  this  one  charge—smoke  for  7  minutes." 

The  court  then  heard  evidence  in  aggravation  offered  by  the 

City. 

The  City  inspector  stated  that  when  he  was  at  the 
building  on  October  179  I960,  he  found  another  violation.   An 
owner  of  a  shop  across  the  alley  from  the  incinerator  stack  in 
question  stated  to  the  court  that  he  had  been  complaining  since 
June 3  1958,  of  "the  odor  from  this  stack  and  particularly  the 
fly  ash,  the  nature  of  dropping  of  fly  ash  during  the  burning  of 
trash  and  garbage  in  the  morning."   He  made  his  complaints  to 
the  City  and  had  informally  discussed  the  matter  with  two  persons 
from  defendant's  office,  the  last  discussion  being  "within  the 
last  two  weeks . " 

In  passing  sentence  after  a  plea  of  guilty,  the  trial 
court  is  invested  with  complete  judicial  discretion  within  the 
limits  of  the  punishment  fixed  by  law.   The  hearing  of  evidence 
in  aggravation  and  mitigation  is  to  assist  the  trial  judge  in 
the  exercise  of  that  wide  judicial  discretion  which  has  been 
placed  in  his  care.   If  the  defendant  has  not  been  materially 
prejudiced  by  the  procedure  which  the  court  adopts  in  conducting 
the  inquiry,  the  reviewing  court  will  not  interfere  with  the 
penalty  imposed. 
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In  the  hearing  of  evidence  as  to  aggravation  and  mitiga- 
tion, the  court  is  not  bound  by  "the  rules  of  evidence  which 
ordinarily  obtain  in  a  trial  where  guilt  is  denied  *  *   *.   It 
may  look  into  the  facts  of  the  offense,  and  it  may  search 
anywhere,  within  reasonable  bounds,  for  other  facts  which  tend 
to  aggravate  or  mitigate  the  offense., "   People  v.  Grabowski 
(1957),12  111. 2d,   462,  466, 

Defendant  argues  that  the  witnesses  were  not  sworn 
and  that  it  was  improper  for  the  court  to  consider  the  state= 
ments  made  by  the  inspector  and  the  shop  owner.   The  City 
contends  the  witnesses  were  sworn  as  a  group  at  the  beginning 
of  the  hearing,  but  it  does  not  affirmatively  appear  from  the 
record  that  any  witnesses  were  sworn.   However,  defendant  made 
no  such  objection  during  the  trial,  and  the  trial  court  was  not 
called  upon  to  make  any  ruling  in  this  regard.   The  only 
objection  made  by  defendant,  to  the  testimony  in  aggravation, 
was  that  it  was  not  "pertinent,"   The  objection  that  the 
witnesses  were  not  sworn  comes  too  late  on  this  appeal.   Village 
of  Northbrook  v,  Steerup  (1959),  16  111, 2d  530,  534;  Graham  v. 
Dressen  (1937),  292  111,  App,  15,  22. 

Defendant  also  contends  that  the  trial  court  improperly 
considered  violations  at  another  location  known  as  1719  North 
Park  Avenue,   We  do  not  believe  the  record  supports  this  con- 
tention..  The  shop  owner  identified  the  incinerator  stack  in 
question,  the  subject  of  the  guilty  plea,  as  the  location  of  the 
other  violations  offered  in  aggravation. 


- 


_5_ 

In  any  event,  where  a  case  is  heard  by  the  trial  court 
without  a  jury,  it  will  be  presumed  by  the  reviewing  court,  in 
the  absence  of  a  showing  to  the  contrary,  that  the  trial  court 
considered  only  such  evidence  as  was  competent  and  proper. 
(People  v.  Grabowski,  12  111. 2d  462,  467;  2  I.L.P.,  Appeal  and 
Error,  §734.)   This  rule  applies  here.   We  conclude  the  evidence 
offered  by  the  City  in  aggravation  in  this  case  was  "pertinent" 
and  was  properly  considered  by  the  trial  court  in  determining 
the  penalty. 

Strict  enforcement  of  the  Smoke  Abatement  Ordinance  is 
very  important  in  Chicago.   While  the  maximum  penalty  here  im- 
posed for  the  first  offense  may  seem  severe,  the  record  indicates 
that  the  trial  judge  was  presented  with  an  aggravated  situation, 
calling  for  a  greater  deterrent  than  the  minimum  penalty  for  the 
first  violation.   Apparently,  defendant  or  his  office  employees 
had  been  informed  on  a  number  of  occasions,  over  a  long  period 
of  time,  that  the  use  of  the  incinerator  resulted  in  daily  vio- 
lations of  the  Air  Pollution  Ordinance.   The  remarks  made  by  the 
trial  judge  indicate  that  he  felt  that  a  maximum  fine,  asked  for 
by  the  City,  might  act  as  a  deterrent  to  future  violations  and  an 

impetus  to  defendant  to  cause  effective  repairs  to  the  incinerator. 
Upon  this  record,  we  cannot  say  that  the  court  abused 

the  "wide  judicial  discretion"  which  the  law  has  expressly  committed 

to  him  for  the  accomplishment  of  the  purposes  of  the  Air  Pollution 

Ordinance.   Therefore,  the  judgment  of  the  trial  court  is  affirmed. 

AFFIRMED. 
BURMAN  AND  ENGLISH,  JJ. ,  CONCUR. 
ABSTRACT  ONLY. 
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The  sole  question  for  our  determination  is  whether 9  as 

defendant  contends ,  the  court  abused  its  discretion  in  fixing  the 

fine  at  the  maximum  amount  which  couid  be  allowed  for  the  first 

/ 
offense. 

/ 

Defendant9  an  elderly  man,  did  not  appear  at  the  trial. 

He  was  represented  by  an  attorney.,  who  offered  defendant's  plea 
of  guilty  after  the  attorney  for  the  City  made  a  short  statement 
of  the  charge.    The  court  then  proceeded  to  hear  evidence  as  to 
aggravation  and  mitigation,,  as  required  under  the  provisions  of 
the  Criminal  Code  (111.  Rev.  Stat.  19599  Ch.  38,  §732). 

In  mitigation,,  defendant's  attorney  stated  to  the 
courts   "We  have  replaced  the  screens  over  this  incinerator9  which 
was  breaking  the  draft s  and  we  have  had  an  incinerator  company  in 
there  to  fix  it  all  up  and  were  notified  that  everything  was  all 
right s  and  I  have  been  told  that  if  we  comply s  that  the  case  will 
be  dismissed  and  now  I  hear  this  morning  that  there  are  still 
complaints==I  didn't  know  that  befores  and  we  want  to  comply  with 
whatever  you  want."  The  court  then  directed  that  the  plea  be  with- 
drawn  and  requested  information  as  to  what  had  to  be  done.    An 

\ 
/  V 

inspector  for  the  City  stated  that  it  was  an  incinerator  twenty- 
five  years  old9  in  which  garbage  for  about  ten  buildings  was  being 
burned.   In  response  to  an  inquiry  by  the  courts   "Why  don't  you 
file  new  complaints  as  these  things  come  up?   I  have  only  one 
complaint  before  me  and  this  is  a  violation  of  the  law  for  every 


/ 


day,"  the  attorney  for  the  City  stated i         "We  would  like  to  dismiss 


.) 


and  do  just  exactly  that,  your  Honor . "  After  some  further  dis- 
cussion, the  attorney  for  defendant  stated:   "I  am  going  to 
plead  guilty  on  this  one  charge—smoke  for  7  minutes."   The  court 
then  heard  evidence  in  aggravation  offered  by  the  City, 

The  City  inspector  stated  that  when  he  was  at  the 
building  on  October  17,  1960,  he  found  another  violation.   An 
owner  of  a  shop  across  the  alley  from  the  incinerator  stack  in 
question  stated  to  the  court  that  he  had  been  complaining  since 
June,  1958,  of  "the  odor  from  this  stack  and  particularly  the 
fly  ash,  the  nature  of  dropping  of  fly  ash  during  the  burning  of 
trash  and  garbage  in  the  morning."   He  made  his  complaints  to  the 
City  and  had  informally  discussed  the  matter  with  two  persons  from 
defendant's  office,  the  last  discussion  being  "within  the  last 
two  weeks . " 

In  passing  sentence  after  a  plea  of  guilty,  the  trial 

\ 

court  is  invested  with  complete  judicial  discretion  within  the 


limits  of  the  punishment  fixed  by  law.   The  hearing  of  evidence 

\ 

in  aggravation  and  mitigation,  is  to  assist  the  trial  judge  in 

the  exercise  of  "that  wide  judicial  discretion  which  has  been 
placed  in  his  care."   If  the  defendant  has  not  been  materially 
prejudiced  by  the  procedure  which  the  court  adopts  in  conducting 
the  inquiry  required  by  the  Criminal  Code,  the  reviewing  court 


wx 


11  not  interfere  with  the  sentence  pronounced.   People  v.  Riley 


(1941),  376  111.  364,  369, 


». 
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